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EPA ENFORCEMENT PRIORITIES AND
PRACTICES

WEDNESDAY, JUNE 6, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY AND POWER,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:05 a.m., in room
2322 of the Rayburn House Office Building, Hon. Ed Whitfield
(chairman of the subcommittee) presiding.

Members present: Representatives Whitfield, Sullivan, Shimkus,
Burgess, Bilbray, Scalise, Olson, McKinley, Gardner, Pompeo, Grif-
fith, Barton, Upton (ex officio), Rush, Green, Gonzalez, and Wax-
man (ex officio).

Staff present: Gary Andres, Staff Director; Charlotte Baker,
Press Secretary; Michael Beckerman, Deputy Staff Director; Anita
Bradley, Senior Policy Advisor to Chairman Emeritus; Maryam
Brown, Chief Counsel, Energy and Power; Allison Busbee, Legisla-
tive Clerk; Patrick Currier, Counsel, Energy and Power; Cory
Hicks, Policy Coordinator, Energy and Power; Heidi King, Chief
Economist; Ben Lieberman, Counsel, Energy and Power; Mary
Neumayr, Senior Energy Counsel; Andrew Powaleny, Deputy Press
Secretary; Krista Rosenthall, Counsel to Chairman Emeritus; Chris
Sarley, Policy Coordinator, Environment and Economy; Michael
Aylward, Democratic Professional Staff Member; Jeff Baran, Demo-
cratic Senior Counsel; Phil Barnett, Democratic Staff Director; Ali-
son Cassady, Democratic Senior Professional Staff Member; Greg
Dotson, Democratic Energy and Environment Staff Director; and
Caitlin Haberman, Democratic Policy Analyst.

Mr. WHITFIELD. The hearing will now come to order.

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT-
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN-
TUCKY

Today’s hearing is on EPA enforcement priorities and practices.
I would note that we had expected Dr. Al Armendariz to testify
here today. He is the former Region 6 Administrator, and we were
disappointed that he chose to cancel yesterday afternoon. We do in-
tend to explore the reasons for his failure to appear.

As T said, the title of today’s hearing is “EPA Enforcement Prior-
ities and Practices,” and I hope that at least one result of this hear-
ing will be when it is over that Administrator Jackson and some
others at EPA will think more about working in a cooperative atti-
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tude and spirit with the entities and the States that they deal with
rather than an adversarial attitude and spirit.

Now, why do I say that? Well, I am going to give you some exam-
ples. Number one, Mr. Armendariz himself. We all know the state-
ment that he made before a city council meeting in Texas in which
he said, “When the Romans went into a community, they would
find five citizens and they would crucify them, and after that they
wouldn’t have any trouble,” and he said “That is what we need to
do in the oil and gas industry.” That is not the type of attitude we
need from public employees.

In the Range Resources case, which is another example of the ap-
proach to enforcement that concerns us, in that case EPA issued
an emergency compliance order against a drilling company based
on false accusations, even though Texas regulators warned EPA it
was premature and the facts were not known. In the end, EPA did
withdraw the order, but not until after the company was forced to
spend millions of dollars to defend itself against EPA’s false claims.

EPA’s efforts relating to the Texas Flexible Air Permits provide
another example of aggressive and unprecedented regulatory ac-
tions. This permitting program had been in effect since President
Clinton’s administration and was working very well to improve the
State’s air quality. EPA took upon itself to federalize this program
and compel more than 100 major facilities to go through a process
EPA called deflexing.

It isn’t just Congressional Republicans who think that EPA is
overreaching. An increasing number of Federal judges do also. In
the recent Sackett decision, the Supreme Court unanimously re-
jected EPA’s efforts to deny due process to landowners. One of the
judges wrote that “The position taken in this case by the Federal
Government would have put the property rights of ordinary Ameri-
cans entirely at the mercy of Environmental Protection Agency em-
ployees.” He further said that “In a Nation that values due process,
not to mention private property, such treatment is unthinkable.” In
another case, the Luminant case in the Fifth Circuit Court of Ap-
peals, that court rejected EPA’s attempts and said that EPA’s dis-
approval was based on “purported nonconformity with three extra-
sicatﬁltory standards that the EPA had created itself out of whole
cloth.”

In the recent Spruce Mine case decision, another Federal judge
invalidated an attempt by EPA to rescind a coal mining permit.
The court called EPA’s rationale “magical thinking” and “a stun-
ning power for an agency to arrogate to itself.”

And in the Avenal case last year, a court rejected EPA’s claim
it was not bound by the Clean Air Act’s statutory requirement to
make a permitting decision within 1 year. The court said, “The
EPA’s self-serving misinterpretation of Congress’s mandate is too
clever by half and it is an obvious effort to protect its regulatory
process at the expense of Congress’s clear intention.” And then the
court went on to say, “Put simply, that dog won’t hunt.”

So we believe, many of us believe, EPA is out of control. They
are more interested in being an adversary than working in a coop-
erative spirit. And so that is what we hope to explore in today’s
hearing.

[The prepared statement of Mr. Whitfield follows:]
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Opening Statement of the Honorable Ed Whitfield
Subcommittee on Energy and Power
Hearing on “EPA Enforcement Priorities and Practices”
June 6, 2012

(As Prepared for Delivery)

[ would note that we had expected Dr. Armendariz to testify here today and we are
disappointed he chose to cancel yesterday afternoon. We do plan to get to the
bottom of the reasons for his failure to appear.

I've been concerned about the Obama EPA for more than three years now and here
are a few examples of why.

The Range Resources case is one very concrete example of the approach to
enforcement that concerns us. In the Range Resources case, EPA issued an
emergency compliance order against a drilling company based on false
accusations, even though Texas regulators warned EPA it was premature and the
facts weren’t known. In the end, EPA withdrew the order, but not until after the
company was forced to spend millions of dollars to defend against EPA’s false
claims.

EPA’s efforts relating to the Texas Flexible Air Permits provide another example
of aggressive and unprecedented regulatory actions. This permitting program had
been in effect since the Clinton Administration and was working very well to
improve the state’s air quality. EPA took upon itself to ‘federalize” this program
and compel more than 100 major facilities to go through a process EPA called “de-
flexing.”

Those EPA actions do not appear to have the effect of furthering the environmental
and public health goals of the Clean Air Act, and the agency’s actions strongly do
conflict with the state-federal partnership that is at the core of this statute. EPA’s
unprecedented takeover of greenhouse gas permitting in Texas to promote its
climate change agency agenda is another such example as well.
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It isn’t just Congressional Republicans who think that EPA is overreaching. An
increasing number of federal judges do to.

In the recent Sackert decision, the Supreme Court unanimously rejected EPA’s
efforts to deny due process to landowners. Justice Alito concluded:

“The position taken in this case by the Federal Government . . . would have
put the property rights of ordinary Americans entirely at the mercy of the
Environmental Protection Agency (EPA) employees.” He further said that
“In a nation that values due process, not to mention private property, such
treatment is unthinkable.”

In the recent Luminant case relating to EPA’s efforts to disapprove Texas’s
standardized pollution control permit, the Fifth Circuit Court of Appeals rejected
EPA’s attempts and said that EPA’s disapproval was based on “purported
nonconformity with three extra-statutory standards that the EPA had created out of
whole cloth.”

In the recent Spruce Mine Case decision, a federal judge appointed by President
Obama rejected EPA’s unprecedented attempt to invalidate a West Virginia coal
mining permit. The court called EPA’s rationale “magical thinking” and “a
stunning power for an agency to arrogate to itself.”

In the Avenal case last year, a court rejected EPA’s claim it was not bound by the
Clean Air Act’s statutory requirement to make a permitting decision within one
year. The court said” “The EPA’s self-serving misinterpretation of Congress’s
mandate is too clever by half and an obvious effector to protect its regulatory
process at the expense of Congress’ clear intention. Put simply, that dog won’t
hunt.”

Overall, EPA is an agency that seems to have gotten badly off track from its proper
role as a measured, balanced and objective regulator, and I hope that today’s
hearing will be first step towards a much-needed change in direction.
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Mr. WHITFIELD. At this time I would like to yield 2 minutes to
the gentleman from Oklahoma, Mr. Sullivan.

OPENING STATEMENT OF HON. JOHN SULLIVAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OKLA-
HOMA

Mr. SUuLLIVAN. Thank you, Chairman Whitfield. Thank you for
holding this important hearing today to discuss the enforcement
practices and priorities of the U.S. Environmental Protection Agen-
cy. Today we will be taking a critical look at some of these enforce-
?ent practices in EPA Region 6, which includes my State of Okla-

oma.

I am pleased to welcome my good friend Bob Sullivan, who is
chairman of the Oklahoma Independent Petroleum Association. He
is with us to discuss the importance of fossil fuels to our Nation
and to share his real-life business experiences with EPA Region 6’s
enforcement practices on oil and gas producers. Thank you for your
advocacy on oil and gas issues at both the State and Federal level.

I am extremely disappointed that former EPA Region 6 director
Dr. Al Armendariz decided to cancel his appearance at today’s
hearing at the last minute, and I think I know why. The American
people deserve an honest explanation for his comment saying that
the EPA should crucify and make examples out of oil and gas com-
panies, which employ over 9 million Americans. This type of regu-
latory bullying and abuse underscores the problems we face with
EPA’s enforcement culture.

Like many Americans, I am pleased that Mr. Armendariz re-
signed after publicly expressing such hostility and political preju-
dice toward oil and gas companies, an industry that employs over
300,00 Oklahomans in my State. This blatant political bias is com-
pletely unacceptable behavior from a now former government offi-
cial charged with regulating this critical industry.

The Obama administration’s refusal to fire Mr. Armendariz is
proof that they are out of touch with the American people when it
comes to developing a national energy policy. While I supported
Mr. Armendariz’s decision to resign, I also challenge the EPA to go
even further to root out this troubling trend of hostility towards oil
and gas production in order to achieve our goal of powering our Na-
tion with affordable and stable sources of American-made energy.

Mr. Chairman, I yield back the balance of my time.

Mr. WHITFIELD. At this time I recognize the ranking member,
Mr. Rush, for his opening statement.

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINIOIS

Mr. RusH. Thank you, Mr. Chairman.

Mr. Chairman, I am really somewhat—not somewhat, I am very
disturbed at this hearing. Since the beginning of the 112th Con-
gress, by my count, we’'ve had over 30 Energy and Power Sub-
committee and joint committee hearings—over 30—and we have
held over a dozen subcommittee and full committee markups, and
we have had nine bills that originated from this subcommittee that
have been voted on by the full House. Yet from all that time and
all that effort and all the taxpayers’ dollars that are going into all
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this, this subcommittee has produced exactly one bill—let me re-
peat: one bill, the Pipeline Safety Reauthorization Act—that has
actually become law.

Now, here we go again. Mr. Chairman, when will the other side
understand that the EPA stands for the Environmental Protection
Agency and not Every Problem in America Agency. EPA is the En-
vironmental Protection Agency, not the Every Problem in America
Agency. While attacks on the EPA and the Clean Air Act may ap-
pease some of the more extreme constituency that the majority side
represents, most American people, particularly those who are fac-
ing economic crises in their lives and their families and their
homes and in their neighborhoods, they want to see us working in
a bipartisan manner to address critical issues such as access to
jobs, clean air, clean water, less dependency on foreign oil and en-
hanced energy efficiency measures, and an increased reliance on
cleaner and renewable energy sources for the future. Those are the
issues they want us to be working on, not some comment that some
unemployed or some ex-member of the EPA, who is no longer in
government, not someone who is no longer a part of the Federal
Government. They don’t want us to focus on some stupid statement
that he made some time ago. They want us to focus on the issues
that are before them right now and the issues that they are con-
cerned about.

But here we are, cameras all over the place, showing off, showing
how angry we are about the statement that was taken out of con-
text of an ex-government employee, a former EPA staffer who is
going on with his life and won’t be here—I am pretty sure he won’t
be here ever again. But why are we wasting time? You know, you
want an opportunity to profile and parade before the cameras, you
want an opportunity to try to embarrass the Obama administra-
tion? Well, I think we are the ones who should be embarrassed.
But we know that not one constructive thing is going to happen
today, not one thing. Not one scintilla of solution for the American
pe((i)ple is going to come out of the time that we are wasting here
today.

Mr. Chairman, with all due respect to the witnesses who are
here, I believe our time would be better served by working in a bi-
partisan manner to enact policy that some day may actually move
this Nation and its energy agenda forward.

Mr. Chairman, I thank you and I want to yield the balance of
my time to my friend from Texas.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman, and I want to thank our
ranking member for yielding me time and holding this hearing.

I want to first welcome two Texans to our committee, our Chair
of our Texas Railroad Commission that actually regulates oil and
gas in Texas, Barry Smitherman. I have known Barry’s family for
decades, a good family, a Houston family, although hill country
now. And also the Chair of our Texas Commission on Environ-
mental Quality, Bryan Shaw.

I regret the reason we are holding this hearing today, and I had
planned to praise Dr. Armendariz for agreeing to testify since he
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resigned, but canceling at the last minute is disrespectful to our
committee, and some of us who actually remember a subcommittee
hearing we had in Houston that our Regional Administrator
couldn’t appear but he was literally two blocks from our hearing
there at South Texas College of Law. I am disappointed he chose
not to do it but I want to thank our other panelists for being here,
especially our Texas witnesses.

The oil and gas industry has been and will continue to be a vital
economic engine for our country, and EPA officials should not use
negative language against the oil and gas industry without cause.
While Dr. Armendariz’s comments may have been meant as an
analogy, if you take them in context of actions taken by EPA Re-
gion 6, they reveal a troubling trend of hostility toward oil and gas
production literally in Texas, Oklahoma and Louisiana and New
Mexico that produces a significant amount of the product our coun-
try needs.

I am sure many of you saw the Associated Press article last by
Dana Cappiello. Dana ran an extensive analysis of enforcement
data over the past decade and found that EPA went after producers
more often under the Bush than under this administration. I think
that is fine and good, but I also think it speaks volumes about the
great care our companies are putting into ensuring their explo-
ration and production activities do no harm to the environment,
given the number of wells had actually increased in recent years.
However, the AP numbers didn’t reflect violation notices and emer-
gency orders which have been a true problem within this current
administration. Take, for example, what famously happened in
Parker County. The EPA preempted the Railroad Commission,
issued an emergency administrative order alleging hydraulic
fracking had made the water unsafe when the data did not support
the EPA’s claim. Ms. Cappiello’s numbers also don’t reflect Dr.
Armendariz’s choosing to attend that conference literally two blocks
away from our Energy and Commerce Energy Subcommittee hear-
ing when we were discussing EPA’s decision to disapprove the
Texas Flexible Air Permit program. The hearing and the forum
were just blocks away, and these instances tell a very different
story and I regret that Dr. Armendariz is not here to explain his
rationale.

Mr. Chairman, I hope this hearing is constructive and we can
move forward, not only in Region 6 but our effort in our committee
to produce the energy that our country needs, and I yield back my
time.

Mr. WHITFIELD. Thank you.

At this I recognize the chairman of the committee, Mr. Upton of
Michigan, for 5 minutes.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpTON. Well, thank you, Mr. Chairman.

Let us be honest: Under this administration’s EPA, the extreme
has become routine, and that is why, when video surfaced of Dr.
Armendariz talking about his “crucify” enforcement strategy, it
really rang a bell with those of us in Congress who oversee the
agency, not to mention those who have to deal with the economic
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consequences back home. His words provided a window into a per-
vasive mindset driving a long list of problematic enforcement and
regulatory actions by the agency.

To understand that mindset, we sought to hear from him di-
rectly. In fact, earlier this week he confirmed that his testimony
would arrive on time on Sunday. He volunteered to come. After all,
it was his comments that so clearly embodied the hostile enforce-
ment policy that we have seen in action for the last couple of years.
And unfortunately, late yesterday afternoon, very late yesterday
afternoon, an attorney representing him contacted the committee
staff to notify us that despite his earlier agreement to come, he was
no longer willing to testify. Well, we would like to know why, and
why, several weeks after he had agreed to testify, did he retain
counsel and then withdraw? The EPA, did they interfere with this
witness? We don’t know. But I have in my hand a couple copies of
letters that we intend to send today to the EPA and to Dr.
Armendariz to ask those questions. Congress and the American
people deserve answers about the administration’s policies and
practices, and we intend to get them. But even without his appear-
ance today, we are going to scrutinize the agency’s actions by hear-
ing directly from those on the receiving end of their enforcement.

Over and over, we have seen EPA treating job-creating energy
companies as if they were the enemy. We have seen new regula-
tions that defy any credible reading of the authority delegated to
the agency. EPA’s attitude toward the private sector is troublesome
enough, but its treatment of non-Federal levels of government is
hardly any better, and I would remind everyone that the very first
section of the Clean Air Act states that “air pollution control at its
source is the primary responsibility of states and local govern-
ments.”

So today we are going to hear from those State, local and tribal
officials whose longstanding working relationship with the Federal
EPA has deteriorated considerably under this administration.

The Clean Air Act has effectively balanced economic growth and
environmental improvement for decades, and I am concerned that
EPA has gotten far away from that balance.

I yield my time now to Mr. Barton.

[The prepared statement of Mr. Upton follows:]
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Statement of Chairman Fred Upton
Subcommittee on Energy and Power
Hearing on EPA Enforcement Priorities and Practices
June 6,2012

(As Prepared for Delivery)

Let’s be honest ~ under the Obama EPA, the extreme has become routine. That’s why, when
video surfaced of Dr. Al Armendariz talking about his “crucify” enforcement strategy, it really
rang a bell with those of us in Congress who oversee the agency, not to mention those who have
to deal with the economic consequences back home. His words provided a window into a
pervasive mindsct driving a long list of problematic enforcement and regulatory actions by the
agency.

To understand that mindset, we sought testimony from Dr. Armendariz. After all, it was his
comments that so clearly cmbodied the hostile enforcement policy we have seen in action for the
past threc ycars.

Unfortunately, latc yesterday afternoon, an attorney representing Dr. Armendariz contacted the
committee staff to notify us that — despite his earlier agreement to appear — Dr. Armendariz was
no longer willing to testify. Well, I'd like to know why not. Why, scveral weeks after he had
agreed to testify, did he retain counsel and withdraw? The EPA did not make a witness available
to appear alongside Dr. Armendariz today. Did the Obama administration urge him not to
appear?

[ have in my hand copies of letters we intend to send today to the EPA and to Dr. Armendariz to
ask thosc questions. Congress and the American people deserve answers about this
administration’s policics and practices, and we intend to get them. But even without Dr.
Armendariz here today, we are going to scrutinize the agency’s actions by hearing directly from
those on the receiving end of their enforcement.

Over and over, we have seen EPA treating job-creating cnergy companics as if they were the
enemy. We have scen new regulations that defy any credible reading of the authority delegated
to the agency.
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EPA’s attitude toward the private sector is troublesome enough, but its treatment of non-federal
levels of government is hardly any better. 1 would remind everyonc that the very first section of
the Clean Air Act states that “air pollution control at its source is the primary responsibility of
states and local governments.” But today, we will hear from state, local, and tribal officials
whose longstanding working relationship with the federal EPA has deteriorated considerably
under Obama,

The Clean Air Act has effectively balanced economic growth and environmental improvement
for decades. Tam concerned that EPA has gotten far away from that balance. It is time to get
back to what works. Thank you.
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OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Chairman Whitfield and Ranking Mem-
ber Rush for holding this hearing.

I, like Chairman Upton, am disappointed but not surprised that
former Regional Administrator Armendariz has chosen not to tes-
tify before this subcommittee. As my friend Mr. Green just pointed
out, at a field hearing down in Houston, the former Regional Ad-
ministrator was blocks away, was formally invited to testify and
participate at that hearing and again chose not to do so.

The Congress sets the rules, and the administration enforces
them. We have a good set of environmental laws on the books. We
expect President Obama and his appointees to enforce those rules
in an even and fair-handed fashion. In the case of Region 6 Admin-
istrator Armendariz, he was not a fair umpire. He had a pre-
conceived mindset, viewed himself more as an executioner than as
a fair umpire, as some of his comments have shown. As soon as he
became the Region 6 administrator, EPA withdrew a longstanding
support of the Texas Flexible Air Permit program that was initi-
ated under President Clinton. The Obama administration through
Regional Administrator Armendariz removed that. In the cases of
Range Resources, which dealt with the issue of hydraulic frac-
turing, again, former Regional Administrator Armendariz came
into office saying that he wanted to eliminate hydraulic fracturing.
He thought he had a case in Range Resources and moved to an en-
forcement action even when the then-chairman of the Railroad
Commission of Texas sent him an email saying that that was pre-
mature and that the facts did not justify that. In Idaho just re-
cently, the Obama administration went against a family called the
Sacketts on a wetlands issue. Again, Mr. Chairman, Congress sets
the rules and the administration enforces them. This Obama ad-
ministration in the case of the EPA doesn’t want to play by the
rules. They want to set their own rules, and in some cases literally
try to put industry and businesses out of business.

With that, I yield to my good friend from Denton County, Dr.
Burgess.

Mr. WHITFIELD. The gentleman is out of time.

At this time I recognize the gentleman from California, Mr. Wax-
man, for 5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you, Mr. Chairman.

In May 2010, then-EPA Regional Administrator Al Armendariz
was in DISH, Texas, talking to citizens concerned about oil and gas
pollution. When he started describing his philosophy of enforce-
ment, he used a poor analogy involving Romans and crucifixion.
Everyone agrees that it was an inappropriate comment.

But those who oppose strong enforcement of the Nation’s envi-
ronmental laws have exaggerated what was said in order to make
absurd attacks on EPA and the Obama administration. They claim
that Dr. Armendariz intended to take enforcement actions against
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innocent companies and that his comments are representative of
EPA’s overall enforcement philosophy.

This smear attack ignores most of what Dr. Armendariz said that
day, and it ignores the facts. Dr. Armendariz has apologized for his
controversial comments, and he has resigned. He has made it very
clear that those comments were an inaccurate way to describe
EPA’s enforcement efforts. And it is important to realize that no
enforcement action has been taken in DISH, Texas.

EPA Administrator Lisa Jackson and the White House have reit-
erated that the comments do not reflect any EPA policies or the
agency’s actions. Despite these clear statements, EPA’s critics
claim that the controversial Armendariz comments must represent
EPA’s true enforcement policy. This is just more of the same fact-
free, anti-EPA rhetoric from the Republicans.

Here are the facts. The Clean Air Act, Clean Water Act, Safe
Drinking Water Act and other cornerstone environmental laws
allow States to implement and administer the statutes’ require-
ments. It is EPA’s job to ensure that the States implement nation-
ally consistent programs that meet Federal standards.

The States do not always meet these expectations. In fact, the
EPA IG recently found that “State enforcement programs fre-
quently do not meet national goals and states do not always take
necessary enforcement actions. State enforcement programs are
underperforming. ... noncompliance is high and the level of enforce-
ment is low.” And in these situations, EPA has the authority to
step in to take the action needed to enforce the law.

For decades, these enforcement decisions have been made by ca-
reer EPA enforcement professionals, not political appointees. That
has not changed under this administration.

Since the agency was formed during the Nixon administration,
EPA has employed a philosophy of deterrence. EPA punishes viola-
tions of the law fairly and openly in order to deter others from
breaking the law. And EPA focuses its limited enforcement re-
sources on the highest priorities that represent the most serious
pollution problems. There is nothing unique about this approach.
In fact, I would be surprised if we could find a well-run law en-
forcement agency or civil enforcement program in the country that
worked differently.

The data tells the story. I have charts. The first chart shows the
number of EPA enforcement actions nationwide over the last 11
years. As you can see, the number of enforcement actions during
the first 3 years of the Obama administration has actually dropped
off slightly compared with the Bush administration years. I see no
evidence of an overzealous enforcement policy here.

Let us look at just EPA Region 6. That is the region that Dr.
Armendariz led. If his controversial remarks reflected a radical en-
forcement policy, then surely we would find evidence of that in Re-
gion 6. But as you can see from the chart, that is simply not the
case. Again, the number of civil enforcement actions is actually
lower during the past 3 years than during the Bush years.

The third chart shows that total civil penalties collected under
the Obama administration are not much different than under the
previous administration. You can see that the totals go up and
down each year depending on when bigger cases are resolved. In
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fact, the average amount of civil penalties collected during the
Bush administration is actually slightly higher than so far under
the Obama administration.

Those are the facts. One comment from 2 years ago cannot
change the facts. Environmental laws that protect our air and
water are important to the health and wellbeing of Americans. The
only way to ensure those protections are real is to enforce them.
Career employees at EPA have been doing that enforcement work
for 40 years, and they should keep doing so to protect American
families from toxic chemicals and other pollutants.

Thank you, Mr. Chairman.

Mr. WHITFIELD. Thank you.

That concludes the opening statements today, so I want to wel-
come once again the first panel, the only panel, and on our panel
today we have with us Dr. Bryan Shaw, who is Chairman of the
Texas Commission on Environmental Quality. We have Barry
Smitherman, who is Chairman of the Texas Railroad Commission.
We have Mr. Robert Sullivan, who is Chairman of the Oklahoma
Independent Petroleum Association. We have Dr. Joel Mintz, who
is a Professor of Law at Nova Scotia University. We have Mr. Ste-
phen Etsitty, who is the Executive Director of the Navajo Nation
Environmental Protection Agency. And we have Mr. Allen Short,
who is the General Manager of the Modesto Irrigation District in
California.

So welcome. We look forward to all of your testimony because
you all are the ones that work on a daily basis with the Federal
EPA, and we look forward to your insights and comments.

Chairman Smitherman, we will call on you first for a 5-minute
opening statement.

STATEMENTS OF BARRY T. SMITHERMAN, CHAIRMAN, TEXAS
RAILROAD COMMISSION; BRYAN W. SHAW, CHAIRMAN,
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY; ROB-
ERT J. SULLIVAN, JR., CHAIRMAN, OKLAHOMA INDE-
PENDENT PETROLEUM ASSOCIATION, AND OWNER, SUL-
LIVAN AND COMPANY, LLC; JOEL A. MINTZ, PROFESSOR OF
LAW, NOVA SOUTHEASTERN UNIVERSITY; STEPHEN B.
ETSITTY, EXECUTIVE DIRECTOR, NAVAJO NATION ENVIRON-
MENTAL PROTECTION AGENCY; AND ALLEN SHORT, GEN-
ERAL MANAGER, MODESTO IRRIGATION DISTRICT

STATEMENT OF BARRY T. SMITHERMAN

Mr. SMITHERMAN. Thank you, Mr. Chairman, Mr. Vice Chair-
man, members of the committee, especially my friends from Texas.
I am Barry Smitherman. I am the Chairman of the Texas Railroad
Commission. Thank you for the opportunity to provide my perspec-
tive on the enforcement priorities and practices of the Environ-
mental Protection Agency.

As the Chairman of the Railroad Commission, I and my Railroad
Commission colleagues are responsible for overseeing the explo-
ration and production of oil, natural gas and lignite coal in Texas.
Texas is the Nation’s largest producer of oil and natural gas, pro-
ducing 413 million barrels of oil and 7.4 trillion cubic feet of nat-
ural gas in 2011. That translates into 1.1 million barrels of oil a
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day and about 20 bcf of natural gas a day. These numbers continue
to increase in 2012. In March, we were producing 1.35 million bar-
rels of crude oil a day. That is more than the United States pres-
ently imports from Venezuela. We are also the home of 49 percent
of all the land-based rigs in America.

This energy production supports 2 million jobs in Texas and is
responsible for a quarter of the State’s economy. The average oil
and gas job in Texas pays about twice what the average non-oil
and gas job pays, and these jobs, of course, are vital to the State’s
economic wellbeing as we continue to be a leader in energy produc-
tion.

The Railroad Commission, Mr. Chairman, has effectively regu-
lated the energy industry in Texas since 1919. The State has main-
tained a predictable regulatory environment allowing for prolific
yet responsible development, and this successful track record is
partially due to the scientists, engineers and policymakers that are
closest to the variables being regulated and they are most familiar
with all of the elements at play.

State regulation of these industries is critical because in my esti-
mation, it is impossible for blanket Federal regulations to account
for the unique circumstances of each State. As has been high-
lighted several times earlier this morning, recently the EPA has
been insinuating itself into areas that have historically been the
purview of the States. Let me talk more about the Range Resources
case, which was mentioned.

On December 7, 2010, the EPA issued an emergency order
against Range Resources for allegedly contaminating a residential
water well near Fort Worth. This order was issued despite the fact
that the Railroad Commission staff had already advised the EPA
that the Commission’s investigation was ongoing and that no final
conclusions had been reached. Furthermore, we now know that the
EPA issued the order even though the EPA did not evaluate the
underground geology in the area, did no research to determine pos-
sible pathways for the migration of the methane, and was in dis-
agreement with many scientists. The Commission had already se-
cured the voluntary cooperation from the operator, and we were
moving quickly to investigate the situation.

The Commission concluded in March of 2011 that Range Re-
sources’ fracking activities were not responsible for the contamina-
tion of well water. However, the EPA continued with its investiga-
tion for another 12 months. Range Resources was forced to spend
over $4 million defending itself against unfounded and unprece-
dented attacks, and then in March of 2012, in a one-paragraph let-
ter, the EPA dropped its emergency endangerment order against
the company.

Unfortunately, Mr. Chairman, this is not an isolated incident.
We have seen cases in Pavilion, Wyoming, and in Dimock, Pennsyl-
vania, where the EPA has also accused oil and gas operators of
groundwater contamination from fracking without sufficient evi-
dence to justify those accusations. I hope, Mr. Chairman, that the
result of this hearing today is that EPA will begin to listen and
work with local regulators going forward, regulators that know best
the circumstances, the underground geology and the facts present
in those States.
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Thank you very much.
[The prepared statement of Mr. Smitherman follows:]
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Written Summary
of

Testimony by Barry T. Smitherman
Chairman, Railroad Commission of Texas

before the
Committee on Energy and Commerce, Subcommittee on Energy and Power
United States House of Representatives
Hearing: EPA Enforcement Priorities and Practices
June 6, 2012

Mr. Chairman, and Members of the Commiitee:

Thank you for the opportunity to provide my perspective on the enforcement priorities and
practices of the Environmental Protection Agency ("EPA").

My testimony largely focuses on how EPA's enforcement priorities and practices have affected
energy production in the State of Texas. As Chairman of the Raliroad Commission of Texas | am
responsible for overseeing the nation's leading oil and gas producing state, which produced 413 million
barrels of oil and 7.4 trillion cubic feet of natural gds In 2011. Texas has a proven regulatory track record
allowing for prolific, yet responsible energy develppment. It is critical that state regulatory agencies like
the Railroad Commission continue to regulate its energy production. Recently, we have seen the many
problems that arise when federal agencles like the EPA altempt to usurp regulatory authority from the
states.

My testimony focuses on specific problems states have recently encountered with attempted
federal regulation by EPA. For instance, EPA has been active in expanding Its role regarding hydraulic
fracturing. This expansion has led to impractical policies and unsound science. My testimony highlights
missteps by EPA in the Range Resources case that took place In Texas, as well as similar troublesome
events that occurred in Pavillion, Wyoming and Dimock, Pennsylvania,

My testimony also expresses my concern with EPA's overly broad study of potential impacts of
hydraulic fracturing on drinking water.

Furthermore, although the Railroad Commission does not have Jurisdiction over air pollution, |
discuss grave concerns | have with respect to air pollution regulation by EPA of upstream oil and gas
production and downstream power generation.

Sincerely,

6.7?««5.,2__.

Barry T. Smitherman
Chairman
Railroad Commission of Texas
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Testimony of Barry T. Smitherman
Chairman, Rallroad Commission of Texas
before the

Committee on Energy and Commerce, Subcomimnittee on Energy and Power
United States House of Representatives
Hearing: EPA Enforcement Priorities and Practices
June 6, 2012

Mr. Chairman, and Members of the Committee:

Thank you for this opportunity to provide my perspective on the enforcement priorities and practices of

the Environmental Protection Agency ("EPA”).

As Chairman of the Railroad Commission of Texas (the *“Commission”), | am responsible for overseeing
the exploration and production of oil, natural gas, and lignite coal in Texas. Texas is the nation's largest producer
of oil and natural gas with over 161,000 active oil wells and 102,000 active gas wells, which produced 413 million
barrels of oil and 7.4 trillion cubic fest of natural gas in 2011, This energy production supports two million jobs in
Texas and a quarter of the State’s economy. It is vital to the State's economic well-being that Texas continues te

be a leader in energy production.
Effective State Regulation of Oll and Natural Gas Production and Surface Waste Management

The Commission has effectively regulated the energy industry in the State of Texas since 1919, The
State has maintained a predictable regulatory environment allowing for prolific, yet responsible energy
development. This successful track record is partially due to its scientists, engineers, and policymakers being
closest to the variables regulated and most familiar with the elements at play. State regulation of energy
resources Is critical because it is impossible for blanket federal regulations to account for the unique
circumstances of each state. Such blanket regulations often lead to impractical policies based on unsound
science. Recently, EPA has begun insinuating itself into areas that have historically been the purview of the
states by attempting to unleash a barrage of regulations based on politically-motivated fiction, rather than fact. |

am extremely troubled by this trend in EPA’s enforcement priorities and practices.

Page 1 of 9
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In the past, EPA has often stated that it believes Congress intended for it to regulate under the Safe
Drinking Water Act's (SDWA) Underground Injection Control (UIC) Program only those wells whose principle
function is the subsurface empiacement of fluids, and not wells whose principle function is the production of oif or
natural gas. However, EPA has been actively expanding its role regarding hydraulic fracturing operations, as well

as other activities associated with oil and gas production that have historically been under state regulation.

The states have successfully regulated oil and natural gas production and surface waste management
activities, inciuding hydraulic fracturing, for decades and have the experience and pérsonnel to effectively
regulate such activities. Despite the tremendous oil and gas activity in Texas and a 60-year history of hydraulic
fracturing, thers is not a single proven case connecting hydraulic fracturing to groundwater poliution. EPA
Administrator Lisa Jackson recently confirmed this track record when testifying before the U.S. House Oversight
and Government Reform Committee by stating, *i am not aware of any proven case where the fracking process

has affected water, although there are investigations ongoing.”

A majority of the states also effectively administer UIC Programs under the SDWA. The states maintain
their regulations adequately address potential risks to underground sources of drinking water posed by the actual
hydraulic fracturing operations. EPA has not indicated how it believes current state regulations fail to protect

underground sources of drinking water.

Texas has enforcement primacy for the federal UIC Program. UIC Program duties and funding are split
between the Commission and the Texas Commission on Environmental Quality ("TCEQ"). Federal funds
allocated to the Commission average approximately $500,000 per year. The Commission has authority over
Class 1l {ofl and gas) and Class Il {partial-brine mining). The Commission has not yet applied for authority over

EPA'’s recently created Class Vi (geologic sequestration of anthropogenic carbon dioxide) UIC Program.

After a 2004 EPA study of hydraulic fracturing of coal bed methane wells indicated some concern with the
use of diesel fuel in hydraulic fracturing, Congress amended the SDWA. Section 322 of the Energy Policy Act of
2005 amended the UIC portion of the SDWA (42 USC 300h(d)) to define “underground injection” to exclude
*...the underground injection of flulds or propping agents (other than diesel fugis) pursuant to hydraulic fracturing

operations related to oil, gas, or geothermal production activities” (emphasis added). The language is unclear

Page20of9



19

and open to interpretation. EPA Itself did not clarify what it believed the language to mean until the summer of
2010, when it revised certain wording on its webpage regarding the activity. At that time, EPA undertook no
rulemaking in changing its interpretation, nor did it issue any notice of the change to regulators or the regulated

community.

In April of 2012, EPA published for comment a draft guidance document for permitting of wells in which
diesel fuel is to be used in hydraulic fracturing treatments. EPA has classified wells on which hydraulic fracturing
treatments are performed as Class il injection wells, and has recommended all of the requirements for existing
Class 1l wells in addition to numerous other requirements to address what EPA perceives as the additional risks
posed by hydraulic fracturing. This will effectively be the first time the federal government has regulated the
drilling, completion, and production of oll and natural gas wells on non-federal lands, Because EPA is proposing
to define the term “diesel fuel’ very broadly, and because EPA failed {o include a de minimis threshold for
whatever it ultimately defines as "diesel fuel,” numerous oil and natural gas wells potentially could be classified as

Class I} UIC wells requiring a UIC permit.

Although the stated purpose of this guidance document is to assist EPA permit writers in areas and states
where EPA is the permitting authority, such guidance can become the standard. The Commission contends that
the Class Il UIC program requirements, which are designed for long-term continuous injection activities, are not

appropriate for hydrautic fracturing.
EPA Attempts to Issue Guidance Documents Rather Than Rulemaking

Furthermore, EPA Is proposing these requirements in a guidance document rather than as rules.
Recently, several courts have cautioned EPA that it cannot circumvent the rulemaking process and viclate the
Administrative Procedures Act by issuing guidance in lieu of formal regulations developed through a notice and
comment rulemaking process to change environmental rules. Adoption of requirements by guidelines rather than
through rutemaking can result in capricious enforcement, particularly because guidelines can be revised at any

time.

For example, in National Mining Association v. Jackson, the D.C. Circuit Court of Appeals rejected EPA's

reliance on guidance documents in lieu of rulemaking.

Page 3 of 9
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In July of 2011, in Natural Resources Defenss Council v. EPA, the D.C. Circuit Court of Appeals held that
EPA violated the Clean Air Act's plain language and violated the Administrative Procedure Act by relying on
interpretive guldance - rather than a regulation - to allow states to propose aitematives to statutorily required fees

for ozone non-attainment areas under the Clean Air Act.

Two Supreme Court decisions, Solid Wasle Agency of Northern Cook County v. United States Army
Corps of Engineers (2001) and Rapanos v. United States (2008), focused on the federal government's jurisdiction
over various wetlands. We understand that EPA is continuing to expand its power despite restrictions imposed by
the U.S. Supreme Court by moving forward with its controversial "waters of the U.8.” guidance under the Clean
Water Act, which would significantly expand EPA's regulatory reach. EPA is expected to eliminate the term
"navigable" from the definition of "waters of the U.S.," which would expand Clean Water Act jurisdiction to even
small depressions and ditches that carry only rainwater. By relying on informal guidance, rather than proper
rulemaking procedures, to expand federal jurisdiction over state waters and private property, EPA and the Corps
are effectively avolding legal obligations that would otherwise apply to agency action under the Administrative

Procedures Act
Problematic Practice of EPA Inappropriately Issuing Enforcement Orders

Soon after EPA Region VI Administrator Dr. Al Armendariz spoke of crucifying oil companies like the
Romans used to crucify villagers, EPA targeted operators in Texas, Wyoming, and Pennsylvania. EPA
deliberately created a public media frenzy in these three cases by asserting that hydraulic fracturing had caused

water pollution, only to quietly withdraw or temper those false accusations at a later date once proven wrong.

On December 7, 2010, EPA issued an emergency endangerment order against Range Resources, a
Texas natural gas company, for allegedly contaminating a residential water weli near Fort Worth, Texas. The
order stated that "EPA has determined that appropriate State and local authorities have not taken sufficient action
to address the endangerment described herein and do not intend to take such action at this time . . . " EPA
ignored the fact that Commission staff had already advised EPA that the Commission’s investigation was ongoing
and that no final conclusions had been reached. According to documents released as a result of Range

Resources' lawsuit against EPA regarding the emergency endangerment order, we now know that EPA did not

Page 40f 9
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evaluate the geology in the area, did not research to determine possible pathways for migration of methane to

groundwater, and was not in agreement with alf of its scientists on EPA's conclusions.

EPA acted prematurely. Before EPA issued its order, Commission staff advised EPA that a specific
source of contamination was still unknown and that the investigation was ongoing. EPA was also informed that
the Commission had secured voluntary cooperation from the operator, including measures to assure safety in the
affected household. All parties agreed that natural gas was present in the water wells; however, the Commission
advised EPA that evidence indicated the gas was present In area water well aguifer prior to the commencement

of Range Resources' activities.

EPA acted without reviewing all available information. We are not convinced that the presence of the gas
in the water wells posed an “imminent and substantial danger” to human heaith. One water well owner had
disconnected his water well from the residence and air monitoring of the residence never indicated a threat of
explosion. The other water well owner never filed a complaint with the Commission. Reportedly, the well owner
was aware of natural gas and was managing it with an open holding tank that vented any gas before the water
was used. Moreover, state and local authorities had been actively investigating the matter since August of 2010,
had not determined whether there was a connection between Range Resources’ activities and the gas in the
water wells, and had secured commitments from the company to expand the investigation. The Commission

advised EPA of those commitments before EPA issued the emergency order,

EPA relied on faulty science. Based on the evidence presented at a Commission hearing, the
Commission Hearing Examiners concluded, and the Commissioners agreed, that gas in the water wells in
question was from the Strawn Formation, which is in direct communication with the Cretaceous aquifer in which
the water wells are completed. There was no evidence to indicate that the natural gas production wells were the
source of the gas in the water wells. The entire investigative and adjudicative process was conducted with

administrative efficiency at the Commission in only seven months, compared to the 20 months spent by EPA.

The appropriate geochemical parameters for fingerprinting to distinguish Strawn gas of Pennsylvania age
from Barnett Shale gas of Mississipian age, are nitrogen and carbon dioxide, not carbon (as used by EPA). Gas

from Pennsylvanian age rock, including Strawn, has higher nitrogen concentration and lower carbon dioxide
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concentration than Barnett Shale gas. Gas found in the water wells does not match the nitrogen isotopic
fingerprint of Barnett Shale gas. Bradenhead gas samples from both production wells do not match Barnett Shale
gas, confirming that gas was not migrating up the wellbores and that the Barnett Shale producing interval in the
wells was properly isolated. Three-dimensional seismic data indicated no evidence of faulting in the area of the
water wells and microseismic data available for more than 320 fracture stimulations in Parker County indicated a
maximum fracture height of approximately 400 feet, meaning that aimost one mile of rock exists between the

highest fracture and the shallow groundwater aquifer.

Range Resources was forced to spend over four million dollars defending itself against EPA's
persecution, not including income lost from halted production. In March 2012, after more than a year in a federal

court battle with Range Resources, EPA dropped its emergency endangerment order against the company,

Equally troubling was well owner Steve Lipsky's attempt to extort $6.5 million from Range Resources
during this process, On January 27, 2012, District Court Judge Trey Loftin threw out Mr. Lipsky's lawsuit against
the company, ruling that Lipsky lacked legal jurisdiction because the Commission had already determined that
Range Resources’ gas wells were not responsible for contaminating the water well. On February 18, 2012, Judge
Loflin subsequently issued another Order against Mr. Lipsky, expressing concern that Lipsky, under the advice or
direction of Alisa Rich, an environmental consultant, attached a hose to the water well's gas vent, not to a water
line, and then lit the gas from the hose's nozzle. Judge Loftin stated “[the] demonstration was not done for
scientific study but to provide local and national news media a deceptive video, calculated to alarm the public into

believing the water was burning.” Judge Loftin also cited evidence that Ms. Rich had sought to mislead the EPA.

The Range Resources case is not an isolated incident. EPA has acted with similar haste in Paviliion,
Wyoming and Dimock, Pennsylvania, where EPA accused oll and gas operators of groundwater contamination
from their hydraulic fracturing operat‘:ons without sufficient evidence to justify those accusations. In both these
cases, like with Range Resources, EPA ignored the facts and the science, whipped the public into hysteria, and

then quietly backed away from its initial allegations.

EPA's actions relating to emergency orders was brought to the attention of the United States Supreme

Court in Sackett v. EPA. On March 26, 2012, the Supreme Court in a unanimous decision found in favor of an
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ldaho couple, asserting that, when it comes to wetlands, "arbitrary and capricious” EPA compliance orders can

indeed be challenged in court without having to wait for EPA to take enforcement action.

| hope that EPA takes heed of past experlences and begins listening to and working with knowledgeable
parties at the state level to ensure the use of fact-based, rellable science and avoid further embarrassments. Due
fo EPA’s recent missteps and Dr. Armendariz’ overt political activism we must - at minimum - have a full
investigation of Dr. Armendariz' actions during his tenure as administrator so that we may determine how often,
and to what extent, he crossed the line and harmed our economy and our energy future by pursuing his extreme

political agenda instead of science and fact.
EPA'’s Study on Hydraulic Fracturing

In a Fiscal Year 2010 appropriations bill, Congress urged EPA to “carry out a study of the relationship
between hydraulic fracturing and drinking water, using a credible approach that relies on the best available
science, as well as independent sources of information.” EPA’s original scoping document for this study
proposed a study of the “Full Life Cycle” of an oll and gas well. In other words, the scope included all areas of oil
and natural gas exploration and production activity, such as site selection and development, as well as
production, storage, and transportation, which are unrelated to hydraulic fracturing and clearly under the purview
of the states. After review, the EPA's Sclence Advisory Board recommended that EPA direct its initial, short-term
research to study sources and pathways of potential impacts of hydraulic fracturing on water resources, especially
potential drinking water sources. in spite of the fact that EPA narrowed the scope of the study in its Draft Plan fo
Study the Potential Impacts of Hydraulic Fracturing on Drinking Water Resources released on February 7, 2011, it
still proposes to include in the study areas beyond the specific practice of hydraulic fracturing, delving into areas

beyond the reach of federal Jaw, such as water availability and water withdrawal.

Although the Commission does not have jurisdiction aver air pollution, | have been carefully watching and
reviewing, in concert with TCEQ, the EPA's recent actions with respect to air pollution regulation of upstream oil

and gas production and downstream power generation.

EPA's Expanding Regulation of Air Pollution
New Source Performance Standards and National Emisslons Standards for Hazardous Air Pollutants
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Under the Clean AIr Act ("CAA"), EPA Is required to review New Source Performance Standards
("NSPS"), National Emissions Standards for Hazardous Air Pollutants ("NESHAP"), and residual risk standards
every eight years. The final NSPS and NESHAP regulations for oil and gas, which were signed on April 17, 2012,
are the first federal air standards for wells that are hydraulically fractured and for other sources of air pollution in
the oil and gas industry not currently regulated at the federal level. These regulations‘ greatly expand EPA’s
federal authority into oil and gas production activities, which have generally been under state regulation. In
addition, EPA appeared reasonable and conciliatory only because it initially proposed unreasonable regulations

and then eliminated a few of the most egregious in the final version after discussions with industry.

Cross-State Air Pollution Rule

Last September | testified before the United States House Committee on Science, Space, and
Technology regarding the lack of science behind the EPA's controversial Cross-State Air Pollution Rule
{"CSAPR"). 1 festified that CSAPR was an arbitrary, job-killing rule grounded in unreliable and incomplete
sclentific data. CSAPR would require significant reductions of $02 and NOx from fossl fuel-fired power plants in
27 states in an effort to regulate emissions from power plants in "upwind” states that aliegedly coniribute to air
quality degradation in “downwind” states. The rules have a disproportionate impact on Texas and an
unreasonable timeline for compliance that could result in premature retirement of power plants and could threaten

the stability of Texas' power grid.

On July 8, 2011, EPA finalized CSAPR, which requires a significant reduction in SO2 and NOx, both of
which are products of the direct process of creating electricity from lignite and natural gas. Despite the fact that
Texas' sulfur dioxide emissions make up only 11 percent of those emissions for states covered by the new rule,
EPA mandates that 25 percent of the required reductions come from Texas alone. In addition, the final draft is
substantially different from the initial draft, leaving no opportunity for public discussion. Moreover, the timeline for
compliance is not just unreasonable, but also technically Impossible. The rules would require that Texas
generating companies comply with this 1,300-page rule by an infeasible date of January 1, 2012. Fortunately,
last December, the United States Court of Appeals for the D.C. Circuit issued its ruling to stay CSAPR pending
judicial review. The D.C. Circuit was right to stay this highly flawed rule, which is based on inaccurate and

incomplete information.
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Mercury and Air Toxics Standards for Utilities

On February 16, 2012, EPA finalized the Mercury and Air Toxics Standards for power plant emissions.
EPA states that these first national standards will reduce emissions of mercury and toxic air pollution like arsenic,
acid gas, nickel, selenium, and cyanide. EPA’'s own analysis estimates that the rule will cost $10 billion annually
~ 40 percent more than the total cost of all the Clean Air Act regulations EPA has ever imposed on power plants,
Furthermore, the U.S. Chamber of Commerce estimates that 99.99 percent of the benefits EPA derives from the
rule actually occur from reductions, not in mercury but particulate matter, a poliutant aiready extensively regulated
by other EPA rules. To make matters worse, the rule already has resulted in the announced shutdown of

numerous coal-fired power plants, placing utility grids and jobs at risk.

New Source Performance Standards for Greenhouse Gas Emissions from Power Plants

On April 13, 2012, EPA published NSPS for emissions of carbon dioxide for new affected fossil fuel-fired
electric utility generating units ("EGUs"). The proposed requirements, which are strictly limited to new sources,
would require new fossil fuel-fired EGUs greater than 25 megawatt electric to meet an output-based standard of
1,000 pounds of carbon dioxide per megawatt-hour, based on the performance of widely used natural gas

combined cycle ("NGCC") technology.

The proposed NSPS are EPA's first proposed numeric greenhouse gas ("GHG") emission limits for any
category of Industrial facility, and will have a significant impact on new power plants. EPA’s approach to the final
standards is also likely to establish precedents for EPA's regulation of GHG emissions from other types of

faciiities.
Thank you for the opportunity to testify before the Committee and for your attention to this urgent matter.
Sincerely,

6‘77-‘5./2&_.

Barry T. Smitherman
Chairman
Railroad Commission of Texas
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Mr. WHITFIELD. Thank you, Mr. Smitherman.
At this time, Mr. Shaw, you are recognized for 5 minutes.

STATEMENT OF BRYAN W. SHAW

Mr. SHAW. Thank you. Good morning, Chairman Whitfield,
Ranking Member Rush. I am Dr. Bryan Shaw, the Chairman of the
Texas Commission on Environmental Quality, and I appreciate the
opportunity to visit with you today about many issues ongoing with
the relationship between EPA and specifically the State of Texas.

I am not interested and I am not here specifically to pile on to
Dr. Armendariz and his time as Region 6 Administrator. Instead,
I think it is important that we recognize the pattern and the phi-
losophy that his comments represented that seemed to be con-
sistent with what we have seen through recent EPA actions, spe-
cifically the enforcement activity as well as regulation, and not just
suggesting that the number of regulations or enforcement cases
went up, but the failure to have a just and reasonable and fair reg-
ulatory process and enforcement policy, which is demonstrated not
only in the examples that you have heard cited today but also what
we have seen in other rulemakings such as the Flexible Permits
program, which you discussed earlier, whereby EPA did not apply
science and the law to overturn Texas’s program but instead wish-
es to impose what they desire short of the Clean Air Act and Fed-
eral regulations. And to that end, Dr. Armendariz, after Texas hav-
ing gone through the process of trying to explain how the Flexible
Permits program did indeed meet the requirements of the Clean
Air Act and met those concerns that they published in the Federal
Register, the response that he said—I believe Gina McCarthy was
in the room at the time—was that EPA was not interested and did
not want to have a Flexible Permit program, a very similar type
of philosophy in that EPA was not interested in making sure that
the State program met Federal requirements or even that we were
achieving our environmental goals, but instead wanting to make
sure that their politically driven policies were in place.

And that is why I am here today, hoping that we can, as Chair-
man Smitherman talked, encourage EPA to work with us as part-
ners to recognize that relationship that we should have between
State and Federal government so that we can follow. Our goal at
TCEQ, to have sensible regulations that address real environ-
mental risk while encouraging economic growth. We do that with
regulations that are based on science and compliance with State
and Federal statutes, and in every case that we disagree with EPA
and have a lawsuit on many of those, it is because of their actions
not being consistent with that principle of sound science, reason-
ablti1 approach where we follow the law, and common sense applied
to that.

I mentioned the Flexible Permits program as a prime example of
their failure to follow that process. And in fact, Dr. Armendariz
was one of the key leaders in unraveling that program, which was
in place for 15 years, which was one that led to numerous environ-
mental benefits. And when asked to produce a single instance
where the Flexible Permits program demonstrated a failure to fol-
low Federal law or even the requirement to reduce those emissions,
that did not occur. EPA stood by their desire, not the demonstra-
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tion of any concerns in the Federal Register or Clean Air Act that
the program didn’t meet Federal requirements, but instead they
didn’t “want” the Flexible Permit program. As a result, 65 Flexible
Permits in Texas have been “deflexed,” the term that was used,
and EPA basically uses that to refer to those that have SIP-ap-
proved permits.

There are 36 permit applications that are pending in-house, and
we have not seen additional flex permit holders that have made
commitments to deflex, but their applications are still pending. The
deflex process has been an incredible waste of money and resources
for both the permit holders and the environmental agency with no
environmental benefit; to be clear, no environmental benefit. To
date, not one deflexing permit action has revealed a circumvention
and emissions violation that EPA claimed were being hidden by
those flexible permits. No additional emission limitations, addi-
tional controls required or additional conditions have been added to
any of those permits as a result of EPA’s actions.

I would like next to move to another example of this failure to
follow the common practice in the rules and regulations in place.
It is our UIC, Underground Injection Control program, as it relates
to uranium mining. And EPA has deviated from what has been a
30-year practice of complying largely with their requirement that
is mandated in Federal statutes that they approve or deny within
90 days of submission of requests for aquifer exemption to allow in
situ uranium mining. We have two cases whereby EPA has created
two new requirements, modeling requirements, that are not cap-
tured in the statutes nor are they captured in EPA’s guidance doc-
uments. We submitted letters to EPA recommending approval of
those aquifers for exemption. They sent back letters requesting
modeling, which is something that has never been required. They
want modeling for 75 years’ life and to demonstrate that no drink-
ing water will be impacted, and yet they can’t demonstrate where
our approved program has ever led to failure in the drinking water
process. So I am hopeful that we can find and move toward a more
productive relationship with EPA.

Thank you.

[The prepared statement of Mr. Shaw follows:]
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U.S. House of Representatives
Committee on Energy and Commerce
Subcommittee on Energy and Power— June 6, 2012
“EPA Priorities and Practices”
Testimony of Dr. Bryan W. Shaw, Chairman of the TCEQ

The Texas Commission on Environmental Quality (TCEQ) regularly weighs matters
that affect the environment and economy. Our goal is sensible regulation that
addresses real environmental risks, while being based on sound science and
compliance with state and federal statutes. In every case where Texas disagrees with
EPA’s action, it is because EPA’s actions are not consistent with these principles.

Flexible Permits

Texas’ Flexible Permits Program was established in 1994 in an effort to incentivize
grandfathered operations to voluntarily enter into the State’s air permitting and
environmental regulation program. Facilities that were exempted from permitting
because of their grandfathered status agreed to submit to state regulation because
the program offered them operational flexibility. In exchange for emissions
reductions, participants were authorized to allocate emissions on a plant wide basis,
rather than by individual emission source. The end result was a program that gave
owners and operators greater flexibility and control — but that reduced emissions
and complied with all state health standards and all applicable federal Clean Air Act
requirements.

At the time that the TCEQ established the Flexible Permits Program, Texas had a
large number of “grandfathered” facilities that pre-dated the State’s permitting
program, which did not begin until 1971, As the EPA acknowledges, neither the EPA
nor the TCEQ had statutory authority to impose permitting controls on — or require
permits for — these grandfathered facilities.

Because of the Flexible Permits Program — and the enactment of Texas laws that
later imposed mandatory permitting requirements — there are no longer any
grandfathered facilities in the State of Texas. It is worth noting that some of these
facilities are still grandfathered from federal permits.

The TCEQ submitted its Flexible Permits Program rules to the EPA for approval in
1994. Although the TCEQ issued flexible permits without interference from the
federal government since the first term of the Clinton Administration, the EPA
rejected the rules and disapproved the Texas program on July 15, 2010. This
rejection came fifteen years after the rules were submitted to EPA as a Texas State
Implementation Plan (SIP) revision.

Under the Federal Clean Air Act, the EPA is required to act on Texas’ rules within 18
months. Yet the federal government waited more than a decade — three presidential
administrations — to take action and ultimately reject the TCEQ’s Flexible Permits
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Program rules. Despite the fact that more than a dozen years passed since the rules
were first submitted, the TCEQ attempted to work with the Bush and Obama
administrations and resolve the EPA administrators’ objections. On June 16, 2010,
the TCEQ proposed draft rules that amended the Flexible Permits Program in an
effort to resolve the federal government’s concerns. Despite TCEQ’s efforts, the EPA
summarily disapproved the Texas program just one month after the State’s new
proposed rules were published.

Even after the TCEQ proposed revisions to the rules to address EPA’s concerns, the
EPA sent letters to every flexible permit holder requiring submittal of a plan to
transition to what EPA refers to as a “SIP-approved” permit.

As of May 2012, the TCEQ has “de-flexed” 65 flexible permits and 36 permit
applications are pending in-house. EPA received commitments from the remaining
19 flexible permit holders to de-flex, but application submittals are still pending.

The “de-flex” process has resulted in an incredible waste of time and monetary
resources for both permit holders and the TCEQ for no environmental benefit. To
date, not one of the “de-flexing” permitting actions has revealed the circumvention
and emissions violations that EPA claimed were being hidden by flexible permits. In
addition, there have not been any reductions in emission limitations, additional
controls required, or additional conditions added to the permits as a result of the
process.

The TCEQ, through the State Attorney General’s Office, challenged EPA’s
disapproval in the United States Court of Appeals for the Fifth Circuit. Briefing has
been completed and oral argument was held on October 4, 2011. A decision by the
court is currently pending.

Permitting of Non-Greenhouse Gas Criteria Pollutants

In the fall of 2011, EPA Region 6 posted a note on their website regarding EPA’s and
TCEQ’s roles in issuing Prevention of Significant Deterioration (PSD) permits for
major sources of greenhouse gases (GHGs). The posting stated, “EPA Region 6 is the
agency responsible for issuing PSD permits for major sources of GHGs under
Federal Implementation Plans (FIPs) in the states of Arkansas and Texas. The States
of Texas and Arkansas still retain approval of their plans and PSD programs for
pollutants that were subject to regulation before January 2, 2011, i.e., regulated NSR
pollutants other than GHGs. In some cases, EPA will be issuing a permit for just
GHG emissions while the state’s PSD programs will issue a permit for non-GHG
emissions. For projects that trigger the need for a PSD permit solely because of
GHGs, EPA will be responsible for permitting the increases on non-GHG
pollutants if they are “significant” as defined at 40 CFR 52.21(b)(23).”

This statement was posted after EPA repeatedly stated they would work with state
permitting authorities (even in federal preamble language). EPA held no discussions
with the TCEQ about permitting non-GHG pollutants.

Further, in the FIP, EPA only assumed authority for GHG permitting and did not
assume authority for permitting of criteria air pollutants.
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The TCEQ has clear authority and responsibility to permit increases of non-GHG
pollutants through our authorized SIP.

The following is a quote from the September 2010 GHG PSD FIP proposal discussing
its intent to limit the FIP: “...our preferred approach — for reasons of consistency — is
that EPA will be responsible for acting on permit applications for only the GHG
portion of the permit, that the state permitting authorities will be responsible for the
non-GHG portion for the permit, and EPA will coordinate with the state permitting
authority as needed in order to fully cover any non-GHG emissions [emphasis
added] that, for example, are subject to BACT because they exceed the significance
levels.” (75 Fed Reg 53883, 53890).

EPA Delay in Approving SIP Submittals

The EPA Region 6 has not made final determinations on rules, attainment
demonstrations, and other SIP revisions in a timely manner. The federal Clean Air
Act requires EPA to take final action within 18 months of a state’s SIP revision
submittal. Failure to do so subjects EPA to the possibility of a non-discretionary
duty lawsuit to take final action.

As of March 2012, all or parts of approximately 75 TCEQ SIP revisions remain
pending EPA review. These 75 revisions date back to 1993. Of these 75,
approximately 52 were submitted more than 18 months ago. Of these 52,
approximately 15 are subject to a settlement of a non-discretionary lawsuit that
requires EPA Region 6 to take final action on a staggered schedule ending on
December 31, 2013.

The lack of timely action by the EPA regarding new or different requirements creates
uncertainty among the regulated community. This is also true for the general public
and businesses in regions of the state affected by the SIP revisions that have not
received final approval by the EPA. Further, the delay may result in enforcement by
EPA against the regulated community for failure to comply with the approved SIP,
but where industry is complying with the new TCEQ rules.

The TCEQ may need or be required to engage in rulemaking or SIP revision project
on an expedited schedule if the EPA conditionally or fully disapproves a SIP revision.
Implementation of SIP-related programs is based on prior SIP submittals and may
be disrupted due to EPA taking delayed negative action on the submittals.

EPA Cross-State Air Pollution Rule (CSAPR)

On July 6, 2011, the administrator of the U.S. Environmental Protection Agency
(EPA) signed the Cross-State Air Pollution Rule (CSAPR), which FIPs on Texas and
26 other states to address transport requirements under the federal Clean Air Act
11o{a)(2)(D)(1) for the 1997 eight-hour ozone NAAQS and the 1997 and 2006 fine
particulate matter (PMs.5) NAAQS.

The CSAPR was a replacement rule for the federal Clean Air Interstate Rule (CAIR)
that was vacated in 2008 by the U. S. Court of Appeals.
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The CSAPR requires power plants within the affected states to comply with ozone
season nitrogen oxides (NOx) emission budgets for states included under the rule for
the 1997 eight-hour ozone NAAQS and with annual sulfur dioxide {(SO.) and NOx
emission budgets for states included under the rule for the 1997 and 2006 PM. 5
NAAQS.

While Texas was only proposed to be included under the CSAPR for the 1997 eight-
hour ozone NAAQS with ozone season NOx emission budget requirements, the EPA
finalized the rule with Texas also subject to the particulate matter programs. The
EPA assigned Texas annual budgets for NOx and 80, without providing the TCEQ
and affected power plants within the state the opportunity to comment on them. The
final rule would have required a 47 percent reduction from Texas power plant 2010
SO, emissions by 2012.

The federal Clean Air Act does provide that a state cannot allow emissions from
sources within their state to contribute significantly to nonattainment or interference
with maintenance with a NAAQS in another state. However, the states are supposed
to take the primary role in meeting this transport requirement as part of the state
implementation plan development process. With the CSAPR, not only did the EPA
usurp the state’s role in this process, the EPA did not even provide adequate notice
or opportunity to the TCEQ in order to comment on the rule.

At proposal the EPA did not find that Texas power plant emissions significantly
affected any air quality monitors in other states for PM.;. However, a “significant”
Texas linkage for PM.s to the Granite City, IL monitor (located approximately one
half mile from a steel mill) was included at rule finalization. With no indication of
any specific significant linkage at proposal, it was not possible for Texas to provide
meaningful comment on the technical underpinnings of a linkage to any potential
one monitor among dozens of “nonattainment” or “maintenance” receptors for PM: 5
covered by the rule.

EPA’s own modeling data, which fails to take into account local controls from the
steel mill’'s MOU, shows that the Granite City monitor would be projected to have
neither attainment nor maintenance problems for the annual PM. ; standard by 2014
evenn without the existence of CSAPR controls (i.e. 2014 base case emissions
demonstrates attainment).

Despite the EPA’s claims that the CSAPR will not impact electric reliability, this rule
puts at risk the economic future of power generation; those dependent on affordable
electricity in Texas; and places vulnerable citizens at a significant health and safety
risk.

The EPA’s analysis of electric reliability for the CSAPR was not available at proposal
and includes significant errors regarding generation capacity within ERCOT - the
largest grid operator within Texas. The EPA overestimates ERCOT’s generation
capacity by nearly 20,000 megawatts. The EPA estimates a base generation capacity
for ERCOT power plants of around 90,400 MW. This estimate includes 100% of
Texas’ installed wind generation. ERCOT only plans on 8.7% of installed wind
generation due to its unpredictability and unreliability, EPA’s estimate of ERCOT’s
capacity also includes units currently retired and mothballed. More recent
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information from the EPA associated with the Mercury Air Toxics Standard (MATS)
rule indicates that the EPA is also underestimating future demand while
overestimating future capacity.

Litigation regarding the CSAPR is ongoing. The Attorney General for the State of
Texas (OAG) filed a petition for review with the U.S. Court of Appeals for the District
of Columbia Circuit on September 20, 2011. And the OAG also filed a motion for
stay of the final rule on September 22, 2011. The rule is also being challenged by
Texas electric generating utilities, including Luminant and San Miguel, and multiple
other parties. Fourteen states, including Texas, filed administrative and legal
challenges to the rule. The U.S. Court of Appeals stay put the rule on hold until the
courts could make their final decision on the merits of the case. The courts’
willingness to put the rule on hold acknowledges two key elements: 1.) That the court
agrees the rule would do harm if it were in place, and 2.) That Texas may prevail
once all the evidence is considered by the court. Oral arguments were heard on
April 13, 2012.

In Situ Uranium Mining ~ Aquifer Exemptions

EPA Region 6 is reversing over 30 vears of precedent by mandating modeling that is
not required in EPA or state rules or indicated in EPA guidance on the subject. This
new, ad hoc requirement is being applied to the state’s Underground Injection
Control (UIC) program. As a result, Region 6 has sua sponte decided that new
aquifer exemptions for two in situ uranium mining projects are incomplete without
computer modeling to demonstrate that the aquifer or portion thereof proposed for
exemption does not currently serve as a source of drinking water.

EPA’s specification that modeling should simulate groundwater conditions
throughout all uranium production and groundwater restoration phases of a
uranium mining operation ignores the rule criterion’s focus on current conditions
rather than on future events,

Such modeling is not required in EPA or state rules or indicated in EPA guidance on
the subject. In fact, EPA ignores its own guidance. The TCEQ relied upon the EPA
memorandum “Guidance for Review and Approval of State Underground Injection
Control Programs and Revisions to Approved State Programs, GWDB Guidance #34”
in preparing its program revisions to reflect the designation of the aquifer
exemptions. Guidance 34 makes no reference of any modeling analysis required to
demonstrate that a proposed exempted area does not currently serve as a source of
drinking water.

Accordingly, the EPA did not implement any changes to aquifer exemption
regulations through a rulemaking process or follow its obligations under the TCEQ-
EPA Memorandum of Agreement for proper communication to TCEQ of any
proposed or pending modifications to federal statutes, rules, guidelines, policy
decisions, etc.

Such modeling has no precedent in any of the over 30 aquifer exemptions approved
by EPA for in situ uranium mining in Texas during the 30-year history of the UIC
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program in Texas. Furthermore, such modeling is not consistent with applicable
case law from Western Nebraska Resources Council v. United States Environmental
Protection Agency, 943F.2d 867.

In requiring such modeling, EPA Region 6 ignores the applicable UIC program in
Texas. Thereby EPA is disregarding the state program’s statutes and rules; detailed
application technical review by licensed TCEQ staff; opportunity for public
participation including public meetings; consideration and response to comment;
and opportunity for contested case hearing and judicial review of commission
decisions. For Class III injection wells for uranium mining, the TCEQ’s
rules are more specific and more protective of groundwater than EPA’s
regulations.

TCEQ received a letter from EPA dated May 16, 2012, persisting in their request for
computer modeling. The EPA Region 6 did not deny the application, but rather
refused to approve it until computer modeling is provided. However, by refusing to

grant the aquifer exemption until such a time that all of EPA’s “requirements” are
satisfied is an effective denial.

In the TCEQ's response dated May 24, 2012, the following points are made:

*  As stated in previous communications, EPA regulations, EPA guidance,
and EPA precedent do not require groundwater modeling to
consider a non-substantial UIC program revision to identify an
exempted aquifer.

» Although the groundwater outside of the designated exempted aquifer
is not relevant to the aquifer exemption criteria, such groundwater is
protected by compliance with TCEQ injection well permits, production
area authorizations, and enforcement of TCEQ’s rules.

* There have been 43 Class 111 injection well permits issued for uranium
mining in Texas. After completion of mining, restoration and
reclamation activities, concurrence from the United States Nuclear
Regulatory Commission is required to approve the final
decommissioning, including groundwater restoration, of an in situ
uranium mine. There has not been one instance of
documented off-site pollution of a USDW from in situ
uranium mining activities.

« EPA has never commented to TCEQ that a pending permitting action
for an in situ uranium mining project would lead to the contamination
of a USDW outside of an exempted aquifer. EPA has never informed
TCEQ that the authorized UIC program is out of compliance with the
Safe Drinking Water Act because Class III injection well operators are
failing to protect USDWs or groundwater outside of exempted aquifers.
And never has EPA notified TCEQ that EPA intended to take an
enforcement action against a Class 111 injection well operator for failing
to protect USDWs as required by TCEQ permit or rule.
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* Itappears that EPA may be swayed by the unsubstantiated allegations
and fears of uranium mining opponents who have contacted them
regarding TCEQ’s program revision.

* The TCEQ remains committed to the approved UIC program and
believes the permits and authorizations protect USDWs in the area as
required in the Safe Drinking Water Act.

Conclusion

We will continue to consider all of our options and remain hopeful that under EPA’s
new leadership at Region 6, we can reach a satisfactory resolution for everyone
involved.

I would also like to draw your attention to the TCEQ’s Dr. Michael Honeycutt and
Dr. Stephanie Shirley’s Clean Air Act cost-benefit analysis study, which provides a
detailed look into the eritical issues with EPA’s methodology. Namely, a
methodology that leads to overestimated benefits of the Clean Air Act. This
information is particularly disturbing given it is the flawed and inaccurate basis upon
which EPA bases many of its policy judgments. Their study is attached, for ease of
reference.

I thank you for the opportunity to provide written and oral testimony for this
hearing, and remain available for any questions or comments you may have.
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%; Texas Commission on Environmental Quality

Mission Statement:

The Texas Commission on Environmental Quality strives to protect our
state’'s human and natural resources consistent with sustainable
economic development. Qur goal is clean air, clean water, and the safe
management of waste.

The TCEQ regularly weighs matters that affect the environment and
economy. Our goal is sensible regulation that addresses real
environmental risks, while being based on sound science and

compliance with state and federal statutes. In every case where Texas

disagrees with EPA's action, it is because EPA’s action is not consistent
with these principles.
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% Background

« March 2011 - EPA published “Benefits and Costs of the
Clean Air Act from 1990 to 2020 (Second Prospective
Study)”

- Benefits ($2T) outweigh costs ($65B) by 30to 1

» TCEQ staff examined this analysis, focusing on:
. The studies used
- The assumptions made
« The methods employed
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% Regulatory Impact Analyses

G

» President requires RIAs (Regulatory Impact Analyses) from
all agencies proposing significant regulations

¢ RIA should help determine if the benefits of an action are
likely and justify the costs or discover which of various
possible alternatives would be the most cost-effective

- (OMB circular A4, 09/2003)

e RIAs are NOT subject to peer or public review
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% Key legislation - Executive Orders

e EO12291 - Reagan, 1981

~ “Regulatory action shall not be undertaken unless the
potential benefits to society for the regulation gutweigh the
potential costs to society...the alternative involving the least
net cost to society shall be chosen”

» EO12866 - Clinton, 1993

~ Key change: benefits must justify the costs

e EO13563 -~ Obama, 2011

- Benefits must justify the costs

-~ New: equity, human dignity, fairness and distributive
impacts are required to be considered

- “Our regulatory system must protect public health, welfare,

safety, and our environment while promaoting economic
growth, innovation, competitiveness, and job creation”
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% Key Changes in PM, ; Methodology

¢ The Benefits and Costs of the Clean Air Act from
1990 to 2020 (March 2011)

1.

A no-threshold model for PM, 5 that caiculates
incremental benefits down to the lowest modeled air
quality levels

Risks attributed to very low (background) levels of
ambient PM, 5

Assumption of causal relationship between PM,and
mortality

A Value of Statistical Life (VSL)
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% Result of Key Changes in PM, ; Methodology

Number of Deaths due to
PM,; in 2005

Change in deaths 320,000
attributable to PM, 5 13% of all deaths
350,000 inU.S.

300,000
. 250,000

Increased est}mates of 200,000 88,000

beneﬁts 150,000 4% of all deaths

100,000 in US

50,000 -
0

Pre~2009 Post-2009
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x[ Despite improvement in air quality since the CAAA
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1. No Threshold Model
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% 1. No Threshold Model
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% 1. No Threshold Model
NARGS

A no-threshold model
for PM, 5 that calculates
incremental benefits

‘down to the lowest

modeled air quality
levels

1. Question: what is the shape
of the curve in the low-dose
range?

2. Question: is there significant
risk associated with ambient
PM, s levels?
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™~ Clinical Exposure Studies Conducted by EPA
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2. Risk Attributed to Ambient PM2.5

=89% of the estimated mortality is due to concentrations less
than the level deemed protective of public health (NAAQS).
i

Deaths due to “unsafe’
PM, ; levels
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3. Assumption of Causality
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3. Assumption of Causality

= The epidemiology studies
cannot show causality

« The analysis "assumes a
causal relationship between
PM, s exposure and
premature mortality...if the
PM, s/mortality relationship
is not causal, it would lead
to a significant
overestimation of net
benefits”

~EPA, The Benefits and Costs of the Clean Air
Act from 1990 to 2020, March 2011

PM , ; -Mortality Coefficient Estimates and 95% Ci
Adapted from Frankiin et al. 2007

Parcentincrease in Mortality (Al ause}
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Extrapolation of Mortality Estimates

aiE.d

Figure C-2, Distvibution of PMus Mortality Risk in 2008

Percentage of total deaths due to PMLS

B oovsnonaen

R 4% w0 s

SImweln

Bl oo

Crunties 2t or sbove the median risk fovel in 2005
From EPA - Regulatory Impact Analysis of the Proposed
Toxics Rute: Final Report - March 2011
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Definition

% 4. Value of Statistical Life

A Value of Statistical Life (VSL) = value of risk reduction

A “statistical life” has traditionally referred to the aggregation of small
risk reductions across many individuals until that aggregate reflects a
total of one statistical life

The VSL has been a shorthand way of referring to the monetary value
or tradeoff between income and mortality risk reduction, i.e. the
willingness to pay for small risk reductions across large numbers of
people

It has led to confusion because it has been interpreted as referring to
the loss of identified lives

If risk was reduced é savings of 200 statistical lives = value of risk reduction
by 1 in 1,000,000
for 1 year *
in a population of 200 millien

savings of 200 actual lives
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ie Deriving Value of Statistical Life
TGQ Willingness to Pay ~ Road Hazard Studies

s« Example:
-~ Cars with seatbelts cost $300
more than cars without seatbelts

$300

-~ Buying a car with that option
reduces the probability of death
by 1 in 100,000

; ‘ Probability of death by 1 in 100,000

- If people are willing to pay for this option, we can $300
infer that the person is placing a valuation on his/her x 100,000
life of at least $300 x 100,000 = 30,000,000 ($30 = $30 million

million)
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Deriving Value of Statistical Life
Income vs. Risk ~ Occupational Studies

+ Example:
- A job carries a higher risk of

‘ 500
injury, but pays $ 500 more per year 3

— The more dangerous job carries

an increased risk of injury by 4 Probability of injury by 1 in 10,000

1in 10,000

— If people are willing to pay for this option, we can
infer that the individuals are placing a valuation on $ 500
their lives of at least $500 x 10,000 = 5,000,000 ($5 x 10,000

million) = $5 million
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% Interpreting VSL in the Media

“When these new [EGU MACT] standards are finalized, they will assist in preventing 11,000 heart
attacks, 17,000 premature deaths, 120,000 cases of childhood asthma symptoms and
approximately 11,000 fewer cases of acute bronchitis among children each year. Hospital visits will
be reduced and nearly 850,000 fewer days of work will be missed due to illness.”

- Lisa Jackson, EPA Administrator, 2011

This was interpreted as:

“EPA's proposed mercury and air toxics standards ... are projected to save as many as 17,000
American lives ...

- John D. Walke, Natural Resources Defense Council, 2011

“These new standards mark a huge step forward in clean air protections and will be responsibie for
saving thousands of lives each year.”

- Albert A, Rizzo, MD, National Volunteer Chair of the American Lung Association

“The new EPA mercury standards will save countless lives and improve the quality of life for
millions.”

- New York Mayor Michael Bloomberg
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{éé Appropriate Use of Value of Statistical Life

EPA VSL:$8,900,000

Lives Saved vs. Life-Years Added

~ Deaths “prevented or avoided” v

- Gains in life expectancy

FE
1
Uility L ‘‘‘‘‘
QALYs 7
| — ®
o I
Time

Figure: Detarmining Quality-Adjusted Survivat—.ength of its (tme} Is piotiad
again i . Tha atea under ity-adiy
vl measured in quakiy-adusled fife years [QALYS).

From Weeks 1985

Five Beneftis and Costs of the Clens Alr 4e1 from 1998 10 2829

TABLE 58, LIFE YEARS GAINED ANE LIFE EXPECTANCY GAIN ESTIRATES FROM THE
PORULATION SHAULATION BODEL
. 3 ™
LIFE-VEARS GATNED B | CUMIFLATIVE LIFE YERRS,
SPECFICYEARS | GAINED THROURH TARGET | LIFE EXFRCTANY GANS
AGECOHORT s e e
STARTACE | BNOAGE | - 207 wae 02 o § oave b o e
EJ B TO0] 18000, | 28000, 60000y 0| 687 DAy
@ e boosoes|  mcon  swope 2300000k owst  neel o
£ Bl 15900 ieaoei rodomel Saco000f ol om0
] s3000| " seoo0e! 3300000 irosae] T ess) e
) » GOR0]  e00000 50000000 200000008  Dacl 059 06
& 8 o] na00000) soo0os ecoeed] omi | 0] o
s » nowe] ool eecs yeomomd  gus| | 0asf o
ey 200,000 000 3,100.000! 3| o
Totaik,, 1,900,000} 3,800,000 22,000,000, 60,000,000
oca: Cotumn eniries o ot 200 T Tk Y Tesults ave 9
conditonal e expestancy ais t the St age of the cobont.

The median age of people who gain extra
months of life from cleaner air is close to
80 years

Adjustment of VSL for quality of life:
- EPA VSL of $8,900,000 appropriate

for healthy young adult (=25)

— 6:1 ratio for 25 vs. 80 year old
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Clean Air Act - Benefits and Costs

life-years gained in 2020 * value per statistical life-year gained
=1,800,000 life-years gained * $150,000/life-year gained
= $0.3 trillion
Benefit/Cost = $0.3 trillion/$0.065 trillion’ = §

Adjusted estimate of benefit:
$19 billion

Benefit/Cost = $0.019 trillion/$0.065 trillion" = 0.3
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% Mercury & Air Toxics Standard

Benefits from HAPs “Co-Benefits’ from

{billions) non-HAPs (billions)
Mercury $ 0.004-0.006 : $1-2
Acid Gasses $0 $ 32-87
Non-Hg Metals $0 $1-2
Total =% 0.006 $ 33-90

« MATS is estimated to prevent 0.00209 IQ point loss per child (starting
immediately)

+ Each child will gain 0.0956 schoo! days over their lifetime
=« (.00209 IQ points x 244,468 children = 511 IQ points per year

+ Assuming a net monetary loss per decrease in one IQ point of between
~%8,000 and ~$12,000 (in terms of foregone future earnings)

e Benefit = $4.2M to $6.2M

Table adapted from festimony by Anne E. Smith /2010 to Subcommittee on Energy and Power
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Qil & Gas NSPS and NESHAPS

. oi

I and Natural Gas NSPS .

Oil and Natural Gas

L NESHAP Amendments
| (miltions) ~ (millions)
Benefits NA NA
Costs - $15 $3.5

Non-maonetized
benefits

11,000 tons of HAPS
190,000 tons of VOC
1.0 million tons of methane
Health effects of HAP exposure
Health effects of PM, 5. and ozone exposure
Visibility. impairment
Vegetation effects
Climate effects

670 tons of HAP
1,200 tons of VOC
420 tons of methane
Health effects of HAP exposure
Health effects of PM, s and ozone exposure.
Visibility impairment R
Vegetation effects
Climate effects

°...quantification of those benefits cannot be accomplished for this rule. This is not fo imply that
there are no benefits of the rules: rather, itis a reflection of the difficulties in modsling the direct and
indirect impacts of the reductions in emissions for this industrial sector with the data currenily available.”

Aprif 2012 RIA
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a1

PM Co-Benefits in RIAs

s Sewage i
Utility Mercury . 1
. Boller | Air Toxics | Sludge Ferroatioy |

g Incineration NESHAP Yotal
MACT | Standard Units

Costs millions
(s2006)

Cost . " 6,400 10,600 9,329 17 4 26,350

e Double counting benefits: same statistical lives
counted in multiple rules

o Different costs: unique to each rule
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== Contact Information

Susana M. Hildebrand, P.E.
Chief Engineer
susana.hildebrand@tceq.texas.gov
(512) 239-4696

Michael Honeycutt, Ph.D.
Division Director, Toxicology
michael.honeycutt@tceq.texas.gov
(512) 239-1793
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~
% Health Effects of Poverty and Unemployment

« Poverty and unemployment have been recognized as risk factors for
morbidity and mortality since the 1800’s (Virchow, 1848)

+ As of March 2012, there are 4,850 publications on this topic

Relation of real GDP per capita to age-adjusted death
rates, US 1800-2000 {natural logarithms).

Unemployment and All-Cause 8.0000
Mortality
Meta-analyses stratified by gender and age ® 7.8000 AN *
%

Gender  Mean Age HR {38% C} P g 75000 ) & ‘; 0:.’ .

tessthan 40  1.73°(1.41, 2.11) g8 A N
Women 4010 49.9 1.34% (1.15, 1.56) £ 8 74000 PO

S e o *
501085 0.84 (080 1.11 3E : C 8. :
Less than 40 §1.95°(1.69, 2.26) %2 7200 fon : : ‘45‘-“"0,.',
£
Men 4010408 1.86°(1.63,2.12) b % bty
. g 7.0000 S B P

50 t0 65 1.17°(1.00,1.36) 1} s

Roelfs et al. Soc Sci Med 2011; 72:840-54 ""’k
8.8000 . . . . -
] adi. R2=0.954
B8.6000
8.0000 8.5000 8.0000 9.5000 10,0000 10.5000
real GDP per capita

garithmic 1980 " v doltars per capita)
Brenner M H Int. J. Epidemiol. 2005;34:1214.1221
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% With CAAA vs. Without CAAA

The Benefirs and Costs of the Clegn Air Aot fron 1996 10 2020

FIGURE 1-1.  CLEAM AIR ACT SECTION 812 SCENARIOS: CONCEPTUAL SCHEMATI(]

Second Plospective
*’5& +Freezes pollution controls at 1990

First Prospective levels
/_"A‘”\ ~Assumes no additional state or local
regulation after 1990

- *Assumes no improvements in

g e technology or efficiency

3 WW/.// «“There is no way tf’ validate the
g e B8 c counterfactual, without-CAAA
e} scenario estimates”

With-CAAA
e g

T ¥

1970 1880 2000 2010 2020

Time
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&= Oil & Gas NESHAPS

TGQ

Table4-7  Climate Methane Benefits Using ‘GWP’ Approach

Total Benefifs based on 100 year GWP adju*;(ment2

{millions 20088}
$CC Value for 2018 emission reductions ($ton Final NESHAP
€0, in 2008 dollars)” Final NSPS Amend
$6 {mean 5% discount rate} $100 §0.05
825 {mean 3% discouar rate) 440 5020
$40 {mean 2.5% discount sate} £700 $0.32
$76 (93% percentile at 3% discount rate) $1.300 $6.60
Methane Emission Reductions MMTCOre) 178 2,088

April 18, 2012 Press Conference

“Today’s rules would yield significant reductions in methane, a potent greenhouse gas. EPA's
Regulatory Impact Analysis for the rule estimates the value of the climate co-benefits that
would result from this reduction af $440 million annually by 2015.”

-Gina McCarthy

Reported monstized benefit: $0

Note: benefits calculated at 3%, but costs at 7%
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=
ﬁ Costs of the Clean Air Act and Amendments

“($2006)

meo |,
Year RIAS for Rutes Not Targeting Amblent PM 2.5 Benetits are Cost{s Biion}*
>50% of Totat qu'mm ot
| 1997 Ozane NARQS (12 thr=> 08 8hr) x 250
1957 _ [PulpdPaper NESHAR 548
1998 {Cin SIP Call & Section 126 Petitions 1.66
1993 _ {Regionat Hoze Rute x 17
1399 _ iFinal Section 126 Patition Ride X 135
2004 _[stationary Internal Combustion Engin NESHAP. % 025
2004 _lindustriat Boilers & Process Heaters NESHA® x x 0.86
2005 _iclean Air Mercury Rule x 9350
2005 _ [ciean Air Visibiliy Rule/BART Guidelines x 150
2608 tationary C slon fgnition Internaf Combustion Engine NSPS. 008
2007 ontrol of BAP from maobils sources X X 8.3
2068 [Drone NAAQS (08 Shr =075 8hr) x 820
2008 _liead (Ph NAAGS x 320
2008 INew Marine Compress'n-ign ngines >30 L per Cylinder 3 1.90
2010 Internal Combustion Engines NESHAP - Comp. lgnit. X X o.37
3010 JEPA/NHTSA Joiry Light Dty GHG & CARES 1560
2040 502 NAAQS {1-tr, V5 ppb) X >99.9% 1.50
2010 _lExisting Stationary C ignition Engines NESHAP. x x 028
2011 lindustrial, Comm, and snstitutional Boilers NESHA® x x 049
2001 lindlus'l, Comem'l, and Institutional Bolers & Process Heaters NESHAP x x 230
| 2013 KCommi& indus't Solid Waste trcio, Uoits NSPS & Emission G'lines X x 028
2031 [control of GHG from Medium & Heavy-Dutly Vehicles 2.00%
011 rone NAAQS X 8.20°
2011 ARity Boiter MACT NESHAP {finaj fule’s RIA} L3 299% 960
2013 _{Mercury Cell Chior Atkali Plant Mereury Emissions NESHAP X 000
2011 Incingration Units NSPS & Emission Guidelines X x 802
2011 iFerroatioys Production NESHAP X X 0,004
Totak 8067

+ MATS - 9.3

¢ (ross State Air
Pollution Rule
- EPA estimated
cost: $800 million
annually
- Independent
analysis: $120
billion by 2015
* Boiler MACT
- EPA estimated
cost:$2.6 billion
annually

- Independent
analysis:$14.5
billion

Partial Total: 69,97
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e Business Impact

The Benefies end Cosex of the Cloan 4 Aer fron 1998 10 2000

FIGURE 8.6, PERCENT CHANGE (N WDUSTRY OUTPUT iN 2020: LABGR FORLE-ADJUSTED TASE

Parsentage Change with Clean Air ot

90N SR £0% 40 28% AR

TABLE 8-8
SUMMARY OF &HNUAL MACROECONOMIC (MPACTS: LABOR FORCE-ADJUSTED Cast’

VARIABLE MODEL RUN 2090 2018 2020
app with Clean Air ct {5 bittien) 515,027 $17,338 520,202 5 Feon
without Clean Afr Act £§ billion) $13,059 17,350 320,197 Textles & sopred
. [ | tamar

Change {5 bittion} 532 512 55 | Pt 3 Faper

nangs 018 0578 2.02%
Conwumption | With Clean Alr Act (5 billen) | 510.969 | 512,699 |  $14.881
Without Clean Air Act (5 biltion) $10.972]  s12e9e|  s1eams
Change (5 biltion) ;e 53 3 55
% changs -0.03% 0.01% 0.03%
Fickstan £V | Change (5 bitbon $11 2
tsnnuall % change 0.08% 0.13%
Nates

wults are exprassed in year 2006 dotlars

Sisotrors. Begsbment
Transportaten Sapment

iscatanects Mandorng
sa Tracie

Tt
H
H
i

a3
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& Adjusted Benefits Estimate

Tony Cox, 2011:

($1.8 trillion initial estimate)

x (1/6 reduction factor for VSL if age or VSLY is considered)

x (0.5 probability that a true association exists)

x (0.5 probability that a true association is causal, given that one exists)

x (0.5 probability that ambient concentrations are above any thresholds or nadirs
in the C-R function, given that a true causal C-R relation exists)

x (0.5 expected reduction factor in C-R coefficient by 2020 due to improved
medication and prevention of disease-related mortalities)

= (1.8 trillion}*(1/6)*(0.5)*(0.5)*(0.5)*(0.5) = $19 billion
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Mr. WHITFIELD. Thank you.
Mr. Sullivan, you are recognized for 5 minutes.

STATEMENT OF ROBERT J. SULLIVAN, JR.

Mr. SuLLIVAN. Thank you, Chairman Whitfield and Ranking
Member Rush and other members of the subcommittee. I very
much appreciate this opportunity.

I would also like to thank my Congressman, Vice Chairman Sul-
livan, for his leadership on crude oil and natural gas issues, and
for the record, although I share his last name, we are not related,
a fact for which I am sure Congressman Sullivan is continually
grateful.

I am Chairman of the Oklahoma Independent Petroleum Associa-
tion and the Owner of Sullivan and Company LLC, a 54-year-old
family-owned independent producer of crude oil and natural gas. I
have 25 employees, roughly half in the field and half in the office.

Like my peer OIPA members, Sullivan and Company explores for
new domestic oil and natural gas reserves using modern finding,
drilling and production techniques. In addition to our work on pri-
vate lands, Sullivan and Company operates extensively on Indian
lands.

I have submitted my written testimony for the record and will
take only a few minutes to address a few key points. First, the per-
sonal agendas of EPA officials impact EPA priorities and practices
and result in overzealous enforcement actions. Wrongful EPA ac-
tions in the Parker County, Texas, Pavilion, Wyoming, and
Dimock, Pennsylvania, instances show the limits of Federal credi-
bility when it comes to regulating oil and gas operations. We are
troubled by the enforcement philosophy of EPA as expressed by Mr.
Armendariz, but we are not surprised. Mr. Armendariz is a highly
motivated environmental activist who pursued his anti-fossil fuel
agenda through a powerful EPA post. He used the bogeyman of hy-
draiﬂic fracturing, a safe and proven technology, to achieve his
goals.

With no scientific basis to fault hydraulic fracturing, activists
and administration officials have become fear mongers. Their strat-
egy is to create anxiety over oil and natural gas development, criti-
cize State groundwater and drinking water protections as insuffi-
cient, federalize oil and gas regulations, and use that process to
slow development by increasing the cost of regulatory compliance.

Federalizing exploration and production rules will kill jobs, curb
domestic energy production and harm America. The Federal Gov-
ernment has neither the expertise nor the objectivity to fulfill such
a charge. The regulation of oil and gas activities must reside with
the States. Every State is geologically distinct. There is no one-size-
fits-all solution or protection program.

Second, the victims of corrupted EPA practices and science are
policymakers of both major parties. Consumers and small oil and
natural gas businesses like mine, nationwide that is 18,000 compa-
nies, averaging about a dozen employees each and operating in 32
States. We independent producers have no refining or gasoline sta-
tion operations. We sell our commodities, which are crude oil and
natural gas, at whatever price the global market says they are
worth. We are not Big Oil.
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But together, independent producers drill 95 percent of all the
wells in the United States and account for 68 percent of the total
U.S. production. That is made up of roughly 82 percent of U.S. nat-
ural gas production and more than 54 percent of domestic oil pro-
duction. On shore in America, we independents are responsible for
over 3 percent of the total U.S. workforce, more than 4 million
American jobs, more than $579 billion in total economic activity,
and 4 percent of the U.S. GDP. And we pay a lot of taxes, royalties,
rents to Federal, State and local governments.

In 2010, independent producers generated $131 billion for Fed-
eral and State coffers. For every $1 million upstream capital ex-
penditures by independent producers, that results in $5.1 million
in overall contribution to the U.S. GDP and six direct jobs and 33
total upstream jobs, so there is 5:1 leverage there.

For each of the past 4 years, the President has asked Congress
to prevent small producers like me from deducting normal business
expenses at tax time. He and his executive agencies have also re-
jected the Keystone XL pipeline, which independent producers need
to move oil more efficiently to market from Montana and North Da-
kota. They have opted for expanded New Source Performance and
Emissions Standards and mandatory greenhouse gas reporting
rules that will cost our industry hundreds of millions of dollars.
They have proposed a set of duplicative and unnecessary Federal
rules for hydraulic fracturing on public and Indian lands that will
delay permits and reduce royalty payments to tribes and Federal
Government. They have pressed for landmark legislation to raise
the price of all fossil fuels in order to help create a market for al-
ternative energy sources that do not exist in commercial volumes
or are not economically feasible today.

Finally, recent abuses by the EPA clearly show that Congress
must exercise more oversight of the agency. Regional EPA Admin-
istrators have too much power and at the very least should be sub-
ject to Senate confirmation.

I think you for the privilege of testifying, Mr. Chairman.

[The prepared statement of Mr. Sullivan follows:]
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Testimony of Robert J. Sullivan, Jr.
Chairman, Oklahoma Independent Petroleum Association

U.S. House of Representatives
Energy & Commerce Committee
Subcommittee on Energy & Power
Wednesday, June 6, 2012

Chairman Whitfield, Ranking Member Rush, members of the Subcommittec, [ appreciate
the opportunity to testify today.

I would like to thank my Congressman, Vice Chairman Sullivan, for his leadership to
increase the domestic production of crude oil and natural gas. As 1 hope my testimony reveals,
thesc fossil fuels are critical not just to Oklahoma, but also to the nation. For the record, although
he and I share a last name and come from Tulsa we are not, to the best of our knowledge, related.

I'serve as Chairman of the Oklahoma Independent Petroleum Association and am the
owner of Sullivan and Company, LLC, a 54-ycar-old independent producer of crude oil and
natural gas. 1 have 25 employees — 13 in our Tulsa office and 12 in the field.

Like my peer OIPA members, Sullivan and Company explores for new, domestic oil and
natural gas reserves using modern finding, drilling, and production techniques. In addition to our
work on private lands, Sullivan and Company operates extensively on Indian lands.

Today’s hearing is critical to understanding how the personal agendas of senior EPA
officials manifest themselves in overzealous enforcement actions as well as the limits of federal
credibility when it comes to regulating exploration and production operations.

There are roughly 18,000 independent producers like me operating in 32 states. Although
some arc farger and well known, the average independent producer employs 11 full-time and

three part-time ecmployees. He or she has been in business for 26 years on average.'



72

Together, we drill 95 percent of all U.S. wells and account for 68 percent of total U.S,
production — roughly 82 percent of U.S. natural gas production and more than 54 percent of
domestic oil production;

Onshore here in America, independents arc responsible for:

* over 3 percent of the total U.S. workforee;

* more than 4 million American jobs;

¢ morc than $579 billion in total cconomic activity;

* 4 percent of U.S. GDP;’

In 2010, independent producers” employees paid $30.7 billion in income, sales, and excise
taxcs. Our combined total federal, state, and local taxes, royalties and rents were $69.1 billion.
Our ecosystem of direct, indirect and induced jobs generated $131 billion for federal and state
coffers’

Every $1 million of upstream capital expenditure by independent producers results in $1.1
million in total taxes, $5.1 million in overall contribution to U.S. GDP, six direct jobs, and 33
total upstream jobs.”

Like the subcommittee, OIPA and independent producers across the nation are troubled by
the enforcement philosophy of EPA as expressed by former EPA Region 6 Administrator Al

Armendariz in a recently revealed 2010 video:

"But as 1said, ot} and gas is an enforcement priority, it's one of seven. so we are going to spend a
fair amount of time looking at oil and gas production. And 1 gave. T was in a mecting once and |
gave an analogy to my stafl about my philosophy of enforcement, and 1 think it was probably a
little crude and maybe not appropriate for the mecting but I'll go ahead and tell you what I said.
It was kind of like how the Romans used 1o conquer tittle villages in the Mediterranean. They'd
go into a lithe Turkish town somewhere, they'd find the first five guys they saw and they would
crucity them. And then you know that town was really casy to manage for the next few years.
And so you make examples out of people who are in this case not compliant with the faw, Find



73

people who are not compliant with the law, and you hit them as hard as you can and you make
examples out of them. and there is a deterrent effect there. And. companies that are smart sec
that, they don't want to play that game, and they decide at that point that it's time to clean up.
And, that won't happen unless you have somebody out there making examples of people. So you
go oul. you look at an industry, you find people violating the law, you go aggressively after
them. And we do have some pretty effective enforcement tools. Compliance can get very high.
very, very quicklty. That's what these companies respond to is both their public image but also
financial pressure. So you put some financial pressure on a company, vou get other people in
that industry to clean up very quickly. So, that's our general philosophy.” - EPA Region 6
Administrator Al Armendariz, 2010

While surprised that Mr. Armendariz was so torthcoming, OIPA is not surprised by what
he revealed about his approach to managing the Region 6 office, nor about EPA’s culture and
philosophy.

In June 2010, OTPA hosted Mr. Armendariz at its annual meeting in Dallas, Texas. He
had recently assumcd his position at Region 6. OIPA members wanted to learn more about the
man who would have such authority over their companies’ bottom lines.

While Mr. Armendariz did not use the inflammatory rhetoric with us that ultimately
resulted in his resignation, he sent a clear and direct signal to us that he was the new sheriff in
town and that he intended to initiate an attack on oil and natural gas producers within Region 6.
Our general impression of Mr. Armendariz was of a highly motivated and committed
environmental activist who opposed fossil fuels.

We could not have known at that time the arc of Mr. Armendariz’s carcer, nor the role
EPA’s wrongful Parker County, Texas, caforcement action would play in enviropmental
extremists’ public campaign to demonize safe and proven technologics that are helping break
America’s dependence on overseas oil,

1t is impossible to discuss these issues without addressing hydraulic fracturing — the

current bogeyman used by cnvironmental activists to scare ordinary citizens, drive professional
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fundraising appeals, and motivate environmental cxtremists and powerful voting blocs that
simply oppose fossil fucls.

Hydraulic fracturing is a technique uscd to provide a pathway for natural gas and oil
trapped inside a rock into a producing well so that they can be brought to the surface. The
earliest hydraulic fracturing jobs occurred in the late 1940s in Oklahoma and Kansas. The
technique has been continuously used and improved since that time. Generally, a solution that is
99.5 percent water and sand is pumped under extreme pressure into the rock. The pressure
creates tiny fracturcs in the rock. The fluid is then pulled out of the rock while the sand remains
behind to prop open the fractures and allow the oil and natural gas to flow into the wellbore.

More than 100,000 Oklahoma wells have been hydraulically fracturced over the past 60
years without a single documented instance of contamination to ground water or drinking water.’

This is because state ground water regulations were developed long before hydraulic
fracturing began and have proven more than sufficient in regulating the practice. Oklahoma’s
first commercial oil well was drilled in 1897, 10 years before statchood. The Oklahoma
Corporation Commission was given responsibility for regulation of oil and gas production in
Oklahoma in 1914, The Commission has exclusive state jurisdiction over all oil and gas industry
activity in Oklahoma, including oversight and enforcement of rules aimed at poliution prevention
and abatement and protecting the state’s water supplies.’

Such statc regulations cstablished well construction standards including protective steel
casing and cementing requirements. They were designed to protect ground water from
contamination by oil and its produced water. These regulations have effectively prevented
contamination of drinking water and ground water in more than a million instances where

. . 7
hydraulic fracturing has been used.
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Thanks to hydraulic fracturing and technological breakthroughs in horizontal drilling the
United States now imports less than 49 percent of its oil, down from 60 percent a few short years
ago.

This does not sit well with fossif fuel opponents. With no scientific basis to fault
hydraulic fracturing, environmental cxtremists have become fear mongers. Their strategy is to
create anxiety over oil and natural gas development, criticize state ground water and drinking
water protections as insufficient, demand that the regulatory process be federalized, and then use
that process to slow development by increasing the costs of regulatory compliance in terms of
both employce hours committed to the paperwork burden and actual doflars.

For example, compliance softwarce costs associated with the greenhouse gas reporting
requirements under EPA’s proposed New Source Performance Standards (NSPS) and National
Emission Standards for Hazardous Air Pollutants (NESHAP) exceed $227,000 plus $54,000 in
annual maintenance and updates. That’s just software expenses for one company. The total cost
of monitoring equipment, capture devices, and reporting measures to meet EPA greenhouse gas
reporting and reduction efforts will run into the hundreds of millions of dollars annually.

As another example of federal regulatory overreach, you may or may not be familiar with
the American Burying Beetle, which is listed as an endangered species. The Department of the
Interior has determined the beetle to be active during certain parts of the year in Osage County,
Okla., where 1 have operations to produce minerals owned by the Osage Tribe. To protect the
beetle I must hire consultants, who must put out survey traps containing carrion, file additional
paperwork with the U.S. Fish and Wildlife Service (USFWS) and slow drilling operations during
the beetles” active period. Slowing operations to protect the beetle means slowing royalty

payments to the Osage Tribe. This endangered species issue means my opcrations arc regulated
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by two scparate competing entitics within the Department of the Interior — the Bureau of Indian
Affairs to protect the tribe and USFWS to protect the beetle — plus OSHA, plus EPA.

In the casc of Parker County, Texas, EPA Region 6 decided that state and local officials
had not taken sutticient action to investigate claims of contaminated drinking water. Without
scientific basis for doing so, the EPA decided to blame reports of contamination on hydraulic
fracturing, notificd opponents of hydraulic fracturing that it intended to make news, ordered
independent producer Range Resources to provide clean drinking water to local residents,
cngaged in a media campaign to frighten residents about the danger of a fire or explosion,
imposcd heavy financial penaltics on Range Resources, and then promoted its ability to assess
heavy penalties through news releases.”

Mr. Armendariz, it seems, was intently following his own playbook.

Earlicr this year, however, a judge found that one of the local residents alleging
contamination had worked with environmental activists to deceive public officials and the
community about the threat. In March, EPA quietly withdrew its administrative order that
alleged Range Resources had polluted the water and dropped its lawsuit against Range
Resourccs.

In hindsight, it should be noted that the Environmental Defense Fund had contracted with
Mr. Armendariz in 2007 to produce a study on shale-related air emissions in Dallas-Fort Worth
that challenged the prior rescarch of state and federal regulators.” Published in January 2009, Mr.
Armendariz’s conclusions were subsequently challenged by the Barnett Shale Encrgy Education
Council due to his “inaccurate and flawed interpretation of the facts.”' Additionally, Mr.
Armendariz served as a technical advisor to scveral anti-fossil fucl organizations and appeared in

an activist’s motion picture that attacked hydraulic fracturing.
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The Parker County, Texas, incident — taken in context with similar egregious EPA
actions and subscquent EPA reversals related to hydraulic fracturing operations in Pavilion, Wy.
(Region 8) and Dimock, Penn. (Region 3) — leads me to belicve that EPA’s problems are
national in scope.

Bad science, or science improperly skewed to deliver a preconceived result and promote
an extremist agenda, is not science at all and does a disservice to policymakers of both major
partics and the taxpayers.

Thesc cpisodes underscore that the federal government possesses neither the expertise,
nor the objectivity to regulate specific drilling and production techniques. Each state is
geologically distinet from its neighbors. There is no onc-size-fits-all solution or protection
program.

Furthermore, the Region 6 episode suggests that Congress must exercise greater oversight
of EPA rcgional offices and that EPA Regional Administrators should be subjected to Senate
confirmation.

Finally, there is only one clected office that is indistinguishable from the bureaucracy that
serves it, and that is the office of the President of the United States. Despite words and photo ops
to the contrary, the President’s actions, and the actions of his exccutive agencies, clearly indicate
the President’s anti-fossil fuel bias.

In this regard, Mr. Armendariz simply scems to have operated in a manner consistent
with that of the rest of President Obama’s Administration. To cite his own imagery, I have no
doubt that Mr. Armendariz simply believed he was “crucifying” oil and gas producers as a loyal

Roman soldicr serving the emperor.
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Thank you very much for allowing me to appear today. 1 look forward to any questions

you may have.

t Independent Petroleum Association of America, 2012,

2 |HS Global Insight, “The Economic Contribution of the Onshore Independent Oif and Natural
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S EPA, “EPA Region 6 Enforcement and Compliance Results for 2011,” December 8, 2011.

¢ Al Armendariz, Ph.D., “Emissions from Natural Gas Production in the Barnett Shale Area and
Opportunities for Cost-Effective improvements,” January 26, 2009.
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Testimony of Robert J. Sullivan, Jr.
Chairman, Oklahoma Independent Petroleum Association

U.S. House of Representatives
Energy & Commerce Committee
Subcommittee on Energy & Power

Wednesday, June 6, 2012

The domestic crude oil and natural gas industry is a highly decentralized amalgam of
small businesses that already arc effectively regulated at the state level.

America’s 18,000 independent produccers operate in 32 states and drill 95 percent of U.S.
crude oil and natural gas wells. They are responsibic for more than 4 million U.S. jobs
and 4 pereent of U.S. GDP. Most independent producers are small businesses with only
about a dozen employees, but are nevertheless critical to U.S. energy security.

The Subcommittee hearing is critical to understanding how the personal agendas of
senior EPA officials manifest themselves in overzealous enforcement actions and the
limits of federal credibility when it comes to regulating exploration and production
operations.

Mr. Armendariz spoke at the Oklahoma Independent Petroleum Association’s annual
meeting in June 2010. He sent a clear and direct signal to those in attendancc that as
Region 6 Administrator he intended to initiate an attack on oil and natural gas producers
within Region 6,

Although the states arc cffectively regulating crude oil and natural gas exploration and
production, opponents of fossi] fuels wish to create anxiety over oil and natural gas
development and state protections in an attempt to federalize the regulatory process, thus
slowing development by increasing compliance costs.

Mr. Armendariz was a willing participant in this activist effort. However, his actions are
consistent with others at EPA and mercly reflect the anti-fossil fuel bias of the President

of the United States.

Congress must exercise more oversight of EPA. EPA Regional Administrators should be
subject to Senate confirmation.

HHEH
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Mr. WHITFIELD. Well, thank you.

Dr. Mintz, when I introduced you, I made the mistake of saying
Nova Scotia University, and it is Nova Southeastern University
where you are a Professor of Law, so you are recognized for 5 min-
utes.

STATEMENT OF JOEL A. MINTZ

Mr. MiNTZ. Thank you, sir. We are a distance from Nova Scotia,
actually. It is not a problem.

Mr. Chairman, Mr. Ranking Member and members of the sub-
committee, my name is Joel A. Mintz. I am a Professor of Law at
Nova Southeastern University in Fort Lauderdale, Florida. Since
1983, a major focus of my academic research and writing has been
enforcement work of EPA. I have written three books and a num-
ber of book chapters and law review articles that touch on EPA en-
forcement. My most recent book, Enforcement at the EPA: High
Stakes and Hard Choices, revised edition, which I actually have a
copy of here for purposes of shameless self-promotion, was pub-
lished in April by the University of Texas Press. That work, based
on 190 personal interviews with government officials, as well as ex-
tensive documentary research, recounts the history of EPA’s en-
forcement program from its beginnings in the early 1970s through
January 2009. Since 2009, I have also conducted a number of infor-
mal telephone interviews with enforcement personnel at EPA and
the Department of Justice to get a continuing sense of the major
EPA enforcement developments and trends during the Obama ad-
ministration.

My testimony before you today is intended to put the enforce-
ment work of EPA during the Obama administration to date into
context and historical perspective rather than to discuss any indi-
vidual cases or regulations. My main point is simple and straight-
forward. For the past 32 years, EPA’s approach to enforcement
has employed the same overall philosophy and strategy that has
characterized EPA enforcement since the early 1970s. Rather than
being uniquely overzealous or draconian, EPA enforcement in the
Obama years has followed longstanding patterns established at
EPA well before 2009.

From the agency’s beginnings in the Nixon administration to the
present day, EPA enforcement, with only a few brief periods of ex-
ception, has been based on a theory of deterrence. Under this de-
terrence theory, which is scarcely unique to EPA, violations of the
law are to be detected promptly, and fairly and appropriately pun-
ished, as a way of deterring the individual violator and others simi-
larly situated from violating the law in the future. The theory as-
sumes that individuals and firms are rational economic actors who
will comply with the law when the probability of detection is great
enough, and the penalties are high enough, that it becomes eco-
nomically irrational for them to violate the law. Of course, the con-
stitutional rights of all citizens must be strictly protected during
this process, both because it is the right thing to do and because
enforcement cases will not succeed in the courts where citizens’
rights are violated.

Throughout EPA’s history, with only minor exceptions, decisions
regarding which industries and companies should be the focus of
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enforcement actions, and whether those actions should be adminis-
trative, civil judicial, or criminal in nature, have been made by ca-
reer enforcement professionals and not by political appointees.
From the George H.W. Bush administration through the Obama
administration to date, for approximately a third of its enforcement
work, EPA’s enforcement staff has relied on a national priority ap-
proach that targets particular industries and national or inter-
national firms for intensive, comprehensive enforcement actions.
This targeting approach is a neutral, non-political procedure that
employs statistical analysis of data to give enforcement priority to
industries and firms which have the worst compliance records, and
whose environmental releases do the most harm to the health of
Americans.

EPA’s own annual enforcement reports provide statistical evi-
dence that EPA enforcement under Obama has not been uniquely
harsh. They reveal, for example, that during the eight years of the
George W. Bush administration, the civil penalties assessed
against environmental law violators averaged $117 million per
year. In contrast, during the first 3 years of the Obama administra-
tion, EPA enforcement resulted in the assessment of a slightly
lower amount of civil penalties: $115 million a year.

Similarly, EPA enforcement actions against the oil and gas in-
dustry declined during the Obama administration as compared
with the preceding Presidency. EPA brought only 87 enforcement
actions against the industry in 2011, while it initiated 224 such ac-
tions in 2002. Although there may well be good explanations for
these declines, they do support the overall conclusions of my histor-
ical research: EPA’s enforcement work during the Obama period
has been similar in nature to the work it did in nearly every ad-
ministration since the agency was established, regardless of the
party affiliation of the President.

Thank you.

[The prepared statement of Mr. Mintz follows:]
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My name is Joel A. Mintz. I am a Professor of Law at Nova Southeastern
University Law Center in Fort Lauderdale, Florida. Since 1983, a major
focus of my academic research and writing has been the enforcement work
of the EPA. I have written three books and a number of book chapters and
law review articles that touch on EPA enforcement. My most recent book,
Enforcement at the EPA: High Stakes and Hard Choices (revised edition)
was published in April by the University of Texas Press, That work—based
on 190 personal interviews with government enforcement officials as well
as extensive documentary research—recounts the history of EPA’s
enforcement program from its beginnings in the early 1970s through
January, 2009. Since 2009, I have also conducted a number of informal
telephone interviews with enforcement personnel at EPA and the
Department of Justice to get a continuing sense of the major developments
and trends during the Obama administration.

My testimony before you today is intended to put the enforcement work
of EPA during the Obama administration to date into context and historical
perspective. My main point is simple and straightforward: for the past three
and a half years, EPA’s approach to enforcement has employed the same
overall philosophy and strategy that have characterized EPA enforcement
since the early 1970s. Rather than being uniquely overzealous or
draconian, EPA enforcement in the Obama years has followed longstanding
patterns, established at EPA well before 2009.

From the Agency’s beginnings in the Nixon administration to the present
day, EPA enforcement (with only a few, quite brief periods of exception)
has been based on a theory of deterrence. Under this theory—which is
scarcely unique to EPA—violations of the law are to be detected promptly,
and fairly and appropriately punished, as a way of deterring the individual
violator and others similarly situated from violating the law in the future.
The theory assumes that individuals and firms are rational economic
actors, who will comply with the law when the probability of detection is
great enough, and the penalties are high enough, that it becomes
economically irrational for them to violate the law. Of course, the
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constitutional rights of ali citizens must be strictly protected during this
process—both because it is the right thing to do and because enforcement
cases will not succeed in the courts where citizens' rights are violated.

Throughout EPA’s history, with only minor exceptions, decisions regarding
which industries and companies should be the focus of enforcement
actions—and whether those actions should be administrative, civil judicial,
or criminal in nature—have been made by career enforcement
professionals, and not by political appointees. From the George H.W. Bush
administration through the Obama administration to date, for
approximately 1/3 of its enforcement work, EPA’s enforcement staff has
relied on a national priority approach that targets particular industries and
national or international firms for intensive, comprehensive enforcement
actions. This targeting approach is a neutral, non-political procedure that
employs statistical analysis of data to give enforcement priority to
industries and firms which have the worst compliance records, and whose
environmental releases do the most harm to the health of Americans.

EPA’s own annual enforcement reports provide statistical evidence that
EPA enforcement under Obama has not been uniquely harsh. They reveal,
for example, that during the eight years of the George W. Bush
administration, the civil penalties assessed against environmental law
violators averaged $117 million per year. In contrast, during the first three
years of the Obama administration, EPA enforcement resulted in the
assessment of a lower amount of civil penalties: $115 million per year.
Similarly, EPA enforcement actions against the oil and gas industry declined
during the Obama presidency, as compared with the preceding
administration. EPA brought only 87 enforcement actions against this
industry in 2011, while it initiated 224 such actions in 2002. Although there
may well be good explanations for these declines, they do support the
overall conclusions of my historical research: EPA’s enforcement work
during the Obama period has been similar in nature to its work in nearly
every administration since the Agency was established, regardless of the
party affiliation of the president.
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Mr. WHITFIELD. Thank you, Dr. Mintz.
Mr. Etsitty, you are recognized for 5 minutes.

STATEMENT OF STEPHEN B. ETSITTY

Mr. ETsITTY. Good morning, Chairman Whitfield, Ranking Mem-
ber Rush and members of the committee. On behalf of Navajo Na-
tion President Ben Shelly, we extend our appreciation for the op-
portunity to present our views this morning.

I will focus on EPA’s tribal consultation responsibilities and the
Regional Haze Rule BART determination processes and our experi-
ences working with Region 6 and EPA headquarters.

The Navajo Nation is a coal-based resource tribe with two large
coal-fired power plants and associated mines on our lands, and the
1,800-megawatt San Juan Generating Station and San Juan Mine
located just off the reservation in New Mexico. Both the San Juan
plant and the San Juan mine are located outside the jurisdiction
of the Navajo Nation but the plant and the mine have positive eco-
nomic impact on the Nation and on the regional economy. Because
of the Nation’s substantial coal reserves and jobs in the energy sec-
tor, the Regional Haze Rule and other EPA rules will have long-
reaching impacts on the Nation’s sovereignty including our ability
to independently develop our natural resource economy and provide
economic security for our tribal members.

Recent rulemaking under the Regional Haze Rule by EPA im-
posed excessively stringent and expensive BART, or selective cata-
Iytic reduction control technology, on the San Juan plant and jeop-
ardizes the continued viability of the power plant. In this regard,
the EPA has a requirement to engage in meaningful consultation
with the Navajo Nation in the development of regulations with
tribal implications as recognized in Executive Order 13175 and
EPéA’s tribal consultation policy section 4. However, EPA has failed
to do so.

The standard for determining whether a regulation has tribal im-
plications is whether a proposed regulation has “substantial direct
effects on or more Indian tribes.” The Federal Implementation Plan
for the San Juan plant will have substantial direct effects on the
Navajo Nation, San Juan plant, the San Juan Mine, subcontractors
and seasonal workers. As the Nation stated in its comments on the
proposed FIP for San Juan, EPA provides a facile conclusion that
it does not have direct tribal implications because the FIP does not
impose federally enforceable emission limits on any source located
on tribal lands and neither imposes substantial direct compliance
costs on tribal government nor preempts a tribal law.

However, the EPA failed to consider potential regional economic
impacts and impacts on the local Indian tribes including the Nav-
ajo Nation and the inevitable impacts if San Juan Generating Sta-
tion and its mine were forced to close as a result of the imposition
of costly SCR technology.

EPA failed to conduct an accurate analysis of the potential social
costs to the Navajo people. Should this final FIP result in closure
of the San Juan plant and mine, hundreds of jobs will be lost, not
only in the coal and power industry on the Nation but in the serv-
ice support industry and public sector as well. A conservative esti-
mate is that 318 Navajo jobs would be lost. This includes highly
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paid jobs that are about 2.7 times the average Navajo Nation
household income of $20,000. This lost revenue would reduce
spending by about $25 million per year and a loss of nearly $1 mil-
lion annually in sales tax receipts. An increase in the number of
unemployed on the Navajo Nation caused by the closure of the San
Juan plant or the San Juan Mine would result in increased de-
mands on social services provided by the Navajo Nation and other
government agencies at a time when other EPA rulemakings are
threatening to diminish the Nation’s coffers such as BART deter-
minations at the Four Corners Power Plant and the Navajo Gener-
ating Station, which are located on the reservation. These in-
creased demands for services would necessitate that the Navajo
Nation divert an increased percentage of its already stressed budg-
et to provide for the social needs of the unemployed. This would di-
vert funding that could be spent on economic development and
thereby stunt future economic growth on the Navajo Nation.

The Nation supports the substantive goals of the Clean Air Act
and the goal of the Regional Haze Rule to provide visibility or to
improve visibility in class I areas. However, implementation by
EPA of the Regional Haze Rule and the BART process must be
done with due analysis and accommodation of the critical economic
interests of the Navajo Nation and the Navajo people and the con-
tinued operation of power plants in and near Navajo Indian Coun-
try. EPA has an obligation, a requirement to meaningfully consult
with the Nation for rulemakings directly affecting the Nation be-
fore proposing a draft rule and after promulgating a final rule.
That was not done for the proposed FIP for San Juan or for the
advanced notice of proposed rulemaking for the Four Corners
Power Plant and the Navajo Generating Station, and EPA there-
fore violated its consultation obligations and responsibilities to the
Nation.

The Nation nonetheless remains hopeful that EPA will continue
to improve its consultation practices in accordance with their own
stated policies and to complete tribal consultation on the San Juan
FIP and to work with EPA in a true government-to-government re-
lationship.

Thank you.

[The prepared statement of Mr. Etsitty follows:]
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Statement of Stephen B. Etsitty
Executive Director
Navajo Nation EPA

Committee on Energy and Commerce
June 6, 2012
Hearing Titled: “EPA Enforcement Priorities and Practices”

The Navajo Nation appreciates the opportunity to present its views on the United States
Environmental Protection Agency's Enforcement Priorities and Practices. My Testimony this
morning will focus on Regional Haze, the Best Alternative Retrofit Technology (“BART")
determination processes, and our experiences working with Region VI, Region X, and
Environmental Protection Agency (“EPA”) Headquarters.

The Navajo Nation (*Nation™) is a primarily coal-based resource tribe that is the landlord
for two large coal-fired plants and associated mines located directly on its tribal lands and close
neighbor to one large coal fired power plant and associated mine located near the Nation. The
Regional Haze Rule, 40 C.F.R. Part 51, 64 Fed. Reg. 353714 (July 1, 1999). directly affects the
Nation’s existing natural resource economy and its government revenue sources, Moreover,
because of the Nation’s substantial coal reserves and potential jobs in the energy sector, the
Regional Haze Rule and other EPA rules will have long reaching impacts on the Nation's
sovereignty, including the Nation's ability to independently develop its natural resource
cconomy and provide economic security for its tribal members.

L Introduction

The San Juan Generating Station (“*SJGS™), a coal-tired electric power plant adjacent to
the Navajo Nation, is of critical economic importance to the Navajo Nation and the Navajo
people. The SIGS provides jobs to a significant number of Navajo people, both at the power
plant and at the coal mine associated with the plant, as discussed further below. A recent
rulemaking under the Regional Haze Rule by the EPA imposes excessively stringent and
expensive BART on the SJIGS and jeopardizes the continued viability of the power plant.

Accordingly, the Navajo Nation filed an Amicus Curiae brief in Wild Earth Guardians, et
al., v. United States Environmental Protection Agency, Tenth Circuit Case Nos. 11-9552, 11-
9557, and 11-9567.in support of the Public Service Company of New Mexico ("PNM™) and of
New Mexico Governor Martinez and the New Mexico Environment Department (collectively
“New Mexico”), in their petitions for review of the BART rulemaking for the SJGS (entitled
“Approval and Promulgation of Implementation Plans; New Mexico; Federal Implementation
Plan for Interstate Transport of Pollution Affecting Visibility and Best Available Retrofit
Technology Determination,” 76 Fed. Reg. 52,388 (Aug. 22, 2011) (“FIP™).

The Navajo Nation (*Nation”) is the largest sovereign Indian Nation both in terms of
population and land area in the United States. The Nation is the homeland of approximately
300.000 Navajo people, covers more than 27,000 square miles, and shares territory with the
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states of Arizona, New Mexico. and Utah. Much of the Nation is in close proximity to areas
covered by the Regional Haze Rule (known as “Class I" areas under Clean Air Act. see 42
U.S.C. § 7472()).

As economic census data continues to illustrate the Nation has remained extremely
economically depressed for many gencrations. In economic terms, it is one of the two poorest
areas in the United States, with an unemployment rate that has increased from 42.16% in 2001 to
50.52% in 2007. Since the current national recession hit in late 2008, the Nation has suffered
even more unemployment, particularly for younger Navajo people, who are often forced to move
elsewhere. The average annual Navajo family income is about $20,000.

The SIGS is a four-unit coal-fired electric generating facility located in Waterflow, New
Mexico, and has a generating capacity of 1800 megawatts. The SIGS is located approximately
17 miles east of Shiprock, New Mexico. a town of approximately 10,000 residents and the
largest population center on the Navajo Nation. Coal for the SIGS is mined at the San Juan
Mine. located about 18 miles east of Shiprock.

While both the SJIGS and the San Juan Mine are located outside the jurisdiction of the
Navajo Nation, the plant and the mine have a significant positive economic impact on the Nation
and on the regional economy.

The SIGS is a major employer in the northeastern portion of the Navajo Nation.
Approximately 88 of the 400 employees (22%) at the plant are Native American, most being
Navajo. About 230 of the San Juan Mine 500-person workforce (approximately 46%) are Native
American, with most also being Navajo. In addition, many of the temporary workers hired
during times of scheduled maintenance at the SJIGS and the major contractors to the SIGS are
comprised of mostly Navajo employees.

IL. EPA’s Obligation to Engage in Meaningful Tribal Consultation

As recognized in E.Q. 13175, “the United States has a unique legal relationship with
Indian tribal governments as set forth in the Constitution of the United States, treaties, statutes,
Executive Orders, and court decisions.” Accordingly. every federal agency “shall have an
accountable process to ensure meaningful and timely input by tribal officials in the development
of regulatory policies that have tribal implications.” (emphasis added). As the EPA recognizes in
its EPA Tribal Consuftation Policy. Section 1V, EPA shares the federal government’s trust
responsibility derived from the historical relationship between the federal government and Indian
tribes.

For purposes of the required tribal consultation, the standard for determining whether a
regulation has tribal implications is not whether it “impose[s] substantial direct compliance costs
on tribal governments,” but rather whether a proposed regulation has “substantial direct effects
on one or more Indian tribes.” As discussed above, the FIP for SJIGS will have substantial direct
effects on the Navajo Nation, the SIGS, San Juan Mine, subcontractors, and seasonal workers.
This represents about 318 households of the Navajo Nation and includes highly paid jobs that are
about 2.75 times the average Navajo Nation Household Income of about $20.000. Regionally,

[
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coalmine jobs pay an average annual income of more than $55.000, and loss of comparable
paying jobs at the SJGS would be devastating. both directly and indirectly. to many Navajo
people.

Closure of the SIGS and San Juan Mine would also affect the Navajo Nation's tax base.
Approximately 318 workers from the SIGS, San Juan Mine, and related activities reside on the
Navajo Nation. These individuals purchase goods and services produced, processed or extracted
from the Navajo Nation, and 4% sales tax is assessed on all sales of goods and services within
the Navajo Nation. In the event that the SIGS and San Juan Mine are closed and workers are
laid off, these individuals will have less money to spend. This would reduce the sales tax
revenue collected by the Navajo Nation and place additional social safety net obligations on the
Navajo Nation.

EPA has a trust responsibility to the Navajo Nation in this circumstance. Nonetheless,
despite the unique impact that this FIP and other impending BART rulemaking in Navajo Indian
Country will have on the Navajo Nation, the EPA failed to conduct requisite ~“outreach” to the
Nation and consultation prior to publishing the proposed FIP for SIGS.

Because of this lack of outreach and consultation, Navajo Nation President Ben Shelly
sent a letter on May 3, 2011 to Dr. Armendariz, Regional Administrator, EPA Region VI,
requesting formal government-to-government consultation with EPA on the FIP for SIGS. It
was especially disappointing to again have to remind EPA of its consultation obligations to the
Nation at a time when other air-quality rulemakings for the Nation’s power plants were pending:
(BART for Navajo Generating Station ("NGS”) and the Four Corners Power Plant (“FCPP™),
and the MATS Rule.  The Nation has had to request consultation on those aforementioned
rulemakings eventhough EPA had just finalized its Tribal Consultation Policy purportedly to
better implement E.O. 13175 and its 1984 Indian Policy.

As a result of the President’s request. EPA staff met with President Shelly and other
Navajo Nation officials and counsel on May 20. 2011, in Albuquerque, New Mexico. At that
meeting, the parties discussed the Nation’s comments and concerns about the proposed FIP for
SJGS. The Nation appreciates the opportunity provided by EPA. However, the approximately
two-hour consultation. only provided at the eleventh hour of the FIP rulemaking, was neither
meaningful nor adequate tribal consultation. In fact, contrary to its Tribal Consultation Policy.
EPA never provided feedback to the Nation regarding its comments at the May 20. 2011
meeting, and the Nation is therefore unaware how its concerns were weighed or considered by
the agency, if at all. The EPA can and must do better to engage with the Nation in meaningful
government-to-government consultation in this and other rulemakings, which have the potential
to so catastrophically impact the Nation through EPA regulation. Indeed, EPA made only one
change in the final FIP for SIGS that was positive for the Nation compared with the proposed
rule.

The Nation nonetheless remains hopeful that EPA will improve its consultation practices,
in accordance with its stated policies, and looks forward to beginning to work with the EPA ina
true government-to-government relationship as the Regional Haze Rule is implemented in the
southwest and across the Navajo Nation and as other rule-makings are undertaken.
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[fl.  EPA’s Failure to Analyze Impacts to the Nation from the SJGS FIP

In its April 4, 2011 comments on the draft FIP for SJGS. and in its Amicus Brief in Wild
Earth Guardians. et al., v. United States Environmental Protection Agency, the Nation pointed
out EPA’s failure to comply with its own regulations and fully analyze all five BART factors for
all available retrofit control technologices that are technically feasible. and how EPA also failed to
consider critical economic impacts to the Nation and Region as required as part of the BART
analysis, and pursuant to its trust responsibility and government-to-government relationship with
the Nation. Specifically, EPA failed to consider potential regional economic impacts and impacts
on local Indian tribes, including the Navajo Nation, and the inevitable impacts if SIGS and its
mine were forced to close as a result of imposition of costly SCR technology.

As the Nation stated in its comments on the proposed FIP for SJGS, EPA provides the
facile conclusion that it does not have direct “tribal implications,” as defined in E.O. 13175,
because the FIP does not impose federally enforceable emissions limitations on any source
located on tribal lands, and neither imposes substantial direct compliance costs on tribal
governments, nor preempts tribal faw.

This is not an accurate analysis of the potential social costs to the Navajo people. On the
contrary, should the final FIP for SJIGS result in closure of SIGS. hundreds of jobs will be lost,
not only in the coal and power industry on the Nation, but in the service support industry and
public sector as well. If the SJGS closes as a result of EPA’s BART FIP, a conservative estimate
is that 318 Navajo jobs would be lost, representing an annual loss of about $17.7 million. This
would reduce spending by about $25 million per year after adjusting for an income multiplier
and a loss of nearly $1 million annually in sales tax receipts for the Navajo Nation, which is a
significant loss for the Navajo Nation’s General Fund. An increase in the number of
unemployed on the Navajo Nation caused by the closure of the SJGS or San Juan Mine would
result in increased demands for social services provided by the Navajo Nation. At a time when
other EPA rulemakings are threatening to diminish the Nation’s coffers, such as BART
determinations at the FCPP and the NGS, these increased demands for services would necessitate
the Navajo Nation diverting an increased percentage of its already stressed budget to provide for
the social needs of the unemployed. This would divert funding that could be spent on economic
development and thereby stunt future economic growth on the Navajo Nation.

IV.  Other EPA Rulemakings Affecting the Navajo Nation

On February 25, 2011, EPA. Region X, proposed an Alternative Emission Control
Swrategy ("AECS™), a better-than-BART determination which supplemented its previous October
19, 2010 proposal for FCPP. The AECS takes into account the FCPP proposal to shutdown
Electrical Generating Units ("EGUs™) 1, 2 and 3 (of 5 total EGUs). The loss of this total net
capacity of 560 MW by 2014 would result in 100% control of NO,, SO,, PM, Hg and other
hazardous pollutants from these EGUs, which would significantly reduce emissions from FCPP,

Currently, EPA, Region [X, has delayed proposing BART for NGS pending crucial
consultations with stakeholder tribes. After publication of the Advance Notice of Proposed
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Rulemaking ("ANPR™) for BART for NGS and FCPP, the Navajo Nation recommended a
phased approach to emissions controls for those plants, and suggested that the EPA consider the
multiple interests at stake, including the significant economic interests of the Navajo Nation.
The Navajo Nation previously commented that EPA should have explicitly analyzed the impact
of the MATS rule in conjunction with these other rulemakings and provide flexibility for
compliance scheduling so that FCPP and NGS, upon which the Navajo Nation economy is
almost entirely reliant, can continue their operations. The Nation also commented that the EPA
should also analyze the impact of future rulemakings, such as GHG regulation. which have the
potential to insert yet another layer of compliance costs and compliance scheduling for coal-fired
power plants to meet. and constitute severe challenges to the Navajo Nation economy.

We acknowledge that EPA has begun to implement its Tribal Consultation Policy with
affected Indian wibes and is working closely with other federal agencies, including the
Department of the Interior, on these issues. While the Nation appreciates that EPA is apparently
sensitive to the plight of FCPP and NGS under its current rulemakings. equally critical to the
Nation’s and the regional economy is the future of SIGS. EPA must use the flexibility it has
under the CAA to develop a rational scheme integrating its multiple rulemakings and timelines.
especially given the goal under the Regional Haze Rule to gradually phase in visibility
reductions in Class | Areas up until 2064. To the extent the EPA is unable to be flexible because
of statutory requirements under the CAA, the Nation urges Congress to consider amendments to
the CAA that will allow for such flexibility.

Specifically in making BART determination, EPA also must not be allowed to invert the
intent of Congress that local governments, including tribes, have exclusive authority to make
discretionary policy decisions consistent with the needs of their constituents and regional
economies, so long as they meet the requirements of the CAA and further the national goal of
pristine conditions at Class | areas under the Regional Haze Rule.

V. Conclusion

The Nation supports the substantive goals of the CAA, and the goal of the Regional Haze
Rule to improve visibility at Class | areas. However. for the Nation as a tribal nation and a small
government landlord of affected EGUs and associated mines. implementation by EPA of the
Regional Haze Rule and BART must be done with due analysis and accommodation of the
critical economic interests of the Navajo Nation and the Navajo people in the continued
operation of power plants in and near Navajo Indian Country. EPA has an obligation to
meaningfully consuit with the Nation for rulemakings directly affecting the Nation before
promulgating a draft rule. That was not done for the proposed FIP for SIGS. or for the ANPR
for the FCPP and NGS, and EPA therefore violated its consultation obligations and trust
responsibility to the Nation.

EPA’s “one size fits all” approach to rulemaking fails to acknowledge or address the
specific concerns and impacts to the Navajo Nation, as well as regional impacts. Making matters
worse, EPA’s uncoordinated approach to rulemakings impacting the same industries creates
regulatory uncertainty, increases compliance costs, and puts at substantial risk the national and
regional economies, critical jobs of Navajo people, and the very viability of the Navajo
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government. Congress should therefore strongly consider amending the CAA to mandate an
integrated scheme for EPA rulemaking, and to allow industry to implement the Regional Haze
rule and other EPA rulemakings in a rational fashion and within a reasonable time frame, while
still protecting the health and welfare of the public and meeting the substantive goals of the
CAA.

Respectfully,
THE NAVAJO NATION
Stephen B. Etsitty

Executive Director
Navajo Nation Environmental Protection Agency

6
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Mr. WHITFIELD. Thank you very much.
Mr. Short, you are recognized for 5 minutes.

STATEMENT OF ALLEN SHORT

Mr. SHORT. Thank you, Mr. Chairman and Ranking Member
Rush and members of the Subcommittee on Energy and Power.
Good morning. My name is Allen Short. I am the General Manager
of the Modesto Irrigation District located in California’s Central
Valley. Thank you for the opportunity to speak with you about
EPA’s enforcement as what you just have heard, the Regional Haze
Rule at the San Juan Generating Station. The coal-fired plant, as
you now know, is located in New Mexico, specifically in EPA Re-
gion 6. I am here because the San Juan station is a significant
source of electric power for hundreds of thousands of customers
throughout California.

Modesto Irrigation District is a local, publicly owned utility that
is in partnership with the city of Santa Clara, the city of Redding,
which form the M-S-R Joint Power Agency. We serve roughly
210,000 customers in California, and the M—S-R owns a mix of gen-
erating resources including a share of the Generating Station Unit
4, which provides 150 megawatts to M—S-R members. The station
is also an important source of electricity for the Southern Cali-
fornia Public Power Authority, SCPPA, whose members serve al-
most 5 million customers. SCPPA members own a part of San Juan
as well. Collectively, California public utilities own 24-1/2 percent
of the San Juan station. The principal owner and operator of the
San Juan station is Public Service Company of NM, PNM, an in-
vestor-owned utility.

My testimony is on behalf of MID, M—S-R and SCPPA. Under the
Clean Air Act regional haze provision, each State and EPA are re-
quired to develop and implement plans to help restore natural visi-
bility at 156 national parks and wilderness areas by the year 2064.
To comply, the State of New Mexico proposed a plan for the genera-
tion facility that would meet the goals and objectives of the rule
with an emissions technology which would cost approximately $77
million. Unfortunately, EPA rejected the State plan for the San
Juan Generating Station and has established a Federal plant that
requires installation of emissions control technology costing some-
where between $750 and $805 million, and this is based upon in-
stallation bids from firms specializing in this technology. The bids
are more than twice EPA’s cost estimate of $345 million. Although
EPA’s approach would cost 10 times more than the State plan, it
would remove only slightly more haze, an improvement that would
be virtually imperceptible to the human eye.

It is important to understand the Regional Haze Standards are
not health-based standards. They are about visibility only. This is
why cost-effectiveness and reasonableness are the main factors for
selecting the regional haze emissions technology. By grossly under-
estimating the real cost of its plan, EPA also overstates the cost-
effectiveness. M—S-R and SCPPA share a cost for EPA plan to its
customer will range from $272 to $2,250 per annual per year. This
is also on top of the many stringent mandates that California has
imposed upon electric utilities.
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Environmental organizations want the Federal plan to be imple-
mented on a timetable that would require shutting down all or
parts of the station during installation and could affect the reli-
ability of the regional transmission grid. Environmental groups
have also asked the California Energy Commission to prevent M—
S-R and SCPPA from paying for regional haze compliance at San
Juan. San Juan owners must begin the Federal plan immediately.
New Mexico Governor Suzanna Martinez has asked EPA to stay
implementation of the plan so that the State and EPA and PNM
can work towards an agreeable alternative to the State and Fed-
eral plans. We strongly support the Governor’s effort to sit down
and talk with EPA.

California public utilities are willing to do their share to reduce
regional haze through cost-effective and reasonable improvements
to the station but our customers should not have to pay for the ex-
treme cost of technologies that produce only marginal benefits as
compared to similarly effective alternatives. Again, this falls down
to the customer who will actually pay for it. It will have an effect
on the California economy, jobs and home foreclosures.

Thank you.

[The prepared statement of Mr. Short follows:]
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Short Summary
Testimony of Allen Short
General Manager, Modesto Irrigation District (MID) on behalf of
MID, M-8-R Public Power Agency, and the Southern California Public Power Authority
June 6, 2012

M-S-R Public Power Agency (M-S-R) and Southern California Public Power Authority (SCPPA) are
minority owners in the San Juan Generating Station (SJIGS), a four-unit 1,680 MW coal-fired power plant
in Farmington, New Mexico, which is in EPA Region 6. M-S-R and SCPPA member agencies receive a
significant amount of electric power from the SIGS

M-S-R and SCPPA support New Mexico's State fmplementation Plan (SIP) to implement the Clean Air
Act's regional haze requirements at the SJIGS. The Act's regional haze provisions are intended to
gradually improve visibility in national parks and wilderness areas. The New Mexico SIP would reduce
haze-causing NOx emissions from the SIGS by 20% through the installation of Best Available Retrofit
Technology (BART) over a five-year period at an estimated cost of $77 million.

EPA has rejected the State's approach. issuing a Final Rule in Aug. 2011, that set a regional haze standard
for SIGS that is far more stringent than standards imposed elsewhere. EPA's federal implementation plan
(FIP) requires the installation of emissions control technology that would cost $750-805 million, based on
bids from experienced engineering firms competing to do the work. These real-world estimates are more
than twice EPA’s estimate of $345 million.

Although EPA’s plan would cost 10 times more than the state's plan, it would remove only slightly more
haze -- and the improvement would be virfually imperceptible to the human eye.

EPA’s regional haze FIP for SIGS could affect grid reliability. Environmental groups have asked the
court to require that the five-year FIP be put on a three-schedule. This would necessitate shutting down
some or all of the generating units at SIGS for two years while emissions controls are installed. A study
commissioned by M-S-R concluded that taking SJGS off-line would cause overloads and possible
instability on portions of the transmission grid in the Southwest.

SJGS owners have challenged EPA's regional haze FIP in court and have asked EPA to stay enforcement
its FIP while the court considers the matter. Recently, New Mexico Gov. Susana Martinez (R} also asked
EPA to stay its regional haze order to allow the State. EPA and Public Service of New Mexico (PNM),
SJGS's operator, to work toward a compromise plan. We support Gov. Martinez’s proposal.

Separately, the Sierra Club and the Natural Resources Defense Council (NRDC) have petitioned the
California Energy Commission {CEC) to initiate a rulemaking that would bar SIGS's owners in California
from paying their share of regional haze compliance costs for the plant. The environmental groups allege
that such investments violate California’s greenhouse gas (GHG) emissions law, SB 1368, which prohibits
investments that would extend the life of existing coal-fired power plants. The California owners of SJGS
disagree with this interpretation of the GHG faw.

The California public agencies that have ownership interests in SIGS are willing to do their share for
clearer air with cost-effective improvements to bring the plant into compliance with Clean Air Act
standards. That is why we support the New Mexico SIP. But our ratepayers should not be required to
pay for extremely costly mandates that produce only marginal benefits as compared to far less expensive
but similarly effective alternatives.

Hith
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Chairman Whitfield, Ranking Member Rush and Members of the Subcommittee on Energy and Power:

Good morning, My name is Allen Short and | am the General Manager of the Modesto Irrigation
District {MID} in California’s Central valley. Thank you for the opportunity to speak with you today
about the potential impacts of the Environmental Protection Agency’s approach to enforcement of the
Clean Air Act’s Regional Haze rule at the San luan Generating Station, a four-unit 1,680 MW coal-fired
power plant near Farmington, New Mexico, which is in EPA Region 6. | am here because the San Juan
Generating Station is a significant source of electric power for hundreds of thousands of homes and

businesses in Northern, Central and Southern California, as well as in New Mexico and Utah.

My purpose in speaking to you today is to bring to your attention our concerns about EPA’s
regional haze federal implementation plon {FIP} for the San Juan Generating Station, which was finalized
last year. The EPA FIP costs 10 times more than a similarly effective state implementation plan (SIP)
proposed by the State of New Mexico. EPA rejected that portion of New Mexico’s plan dealing with the
San Juan Generating Station, and instead EPA has mandated emissions controls that will cost hundreds

of millions of dollars but produce only marginal haze improvements as compared to the State plan.

MID is a local publically owned utility that provides irrigation service to nearly 60,000 acres and
electric service to approximately 113,000 accounts. Annual peak electric demand is more than 600 MW,
which MID meets with a mix of hydroelectric, wind, solar and thermal generation. MID is in partnership
with the City of Santa Clara and the City of Redding in the M-S-R Public Power Agency (M-S-R}, which has
made investments in renewable and thermal generation resources to provide electricity to 210,000
residential and commercial customers in three counties of Central and Northern California. Among

those resources is the San Juan Generation Station. M-S-R owns a 28.8-percent share of San juan
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Generating Station Unit 4, which provides 150 MW annually to M-S-R, representing nearly 25 percent of
MID’s total supply and 15 percent of Santa Clara’s and 21 percent of Redding’s municipal power supplies

{based on calendar year 2010 retail sales).

The San luan Generating Station is also an important source of electric power for public utilities
that are participants in the Southern California Public Power Authority (SCPPA), whose members are 11
municipalities and one irrigation district that deliver electricity to approximately 4.8 million people over
an area of 7,000 square miles. Five SCPPA members own a 41.8 percent of San Juan Unit 3, and the City

of Anaheim, also a SCPPA member, owns a 10 percent share of San Juan Unit 4.

The principal owner of the San Juan Generating Station is the Public Service Company of New
Mexico (PNM]), an investor-owned utility that also operates the plant. My testimony today is on behalf
of the public utilities that are San luan's minority owners in California; the Modesto Irrigation District,

M-S-R Public Power Agency and the Southern California Public Power Authority.

Summary

The Clean Air Act has charged EPA and the states with improving the air quality in national parks
and wilderness areas. In 1999, EPA issued the Regional Haze Rule that requires the states, in
coordination with EPA and other federal agencies, to develop and implement air quality protection plans
to address regional haze by improving visibility at 156 national parks and wilderness areas. Specificaily,
states are required to establish goals for improving visibility and develop long-term strategies over a 60-

year period to reduce emissions of air pollutants that cause visibility impairment.
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in 2011 the State of New Mexico proposed a regional haze SIP that would reduce haze-causing
nitrogen oxide {NOx} emissions from the San juan Generating Station by 20 percent through the
installation of Best Available Retrofit Technology {BART) over a five-year period at an estimated cost of
$77 million. However, EPA issued a final rule in August, 2011, that set a regional haze standard for San
Juan that is far more stringent than standards that have been imposed elsewhere. The rule established a
regional haze FIP for the San Juan Generating Station that requires the installation of emissions control
technology that would cost $750 million to $805 million, based on bids from two reputable engineering
firms specialfizing in this technology. Although EPA’s plan would cost 10 times more than the state’s
plan, it would remove only slightly more haze -- and the improvement would be virtually imperceptible

to the human eye !

Though it rejected provisions of the New Mexico SIP addressing regional haze controls at the

San juan Generating Station, EPA approved the rest of the State’s plan on May 31, 2012,

The San Juan Generating Station’s owners have challenged EPA’s regional haze FiP in federal
court. In addition, the owners and the State of New Mexico have asked EPA for a stay of enforcement of
the FIP while the matter is being considered by the courts. Without a stay, the owners have no choice
but to begin carrying out the EPA order immediately, incurring tens of millions of dolars in engineering

and construction costs for work that the courts may ultimately determine isn't necessary.

1 N .
Visibility mprovements are measured by an index scaled i deciviews (dv) which are analogous to the devibel scale for sound. A one

dv change 1s approxmmately a 1% change ip the extinetion coetficient. The improvement in visibibity effected by the §
by the EPA plan s about | ¥ dv at Mesa Verde National Park. If, for example, median summer visibility i region s 530 miles, th
would improve visibility to 72 mules while the EPA plaa would improve visibility to 78 miles. According o
Umversity 6 mile ditference in visibibity would be imperceptible to 90% of the populace. (Based on Figures 2 & 3 rewrieved April 30, 2012
trom: hitp#vista.cira volostate edu/improve/publications/Newstetterstapr_93.pdf)
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The Modesto Irrigation District and the other members of M-5-R and SCPPA support New
Mexico’s regional haze SIP because it provides a cost-effective means of significantly reducing the San
Juan Generating Station’s contribution to regional haze without imposing an undue burden on our
customers. It also contributes to meeting New Mexico’s first interim goals along a long-term path to
improve visibility and restore Class | areas to natural conditions by 2064, as required by the Clean Air
Act. In contrast, EPA does not appear to have given any consideration to how its regional haze FIP for
the San Juan Generating Station would affect hundreds of thousands of ratepayers in California, New
Mexico and Utah, nor has EPA weighed the plan’s possible adverse effects to the reliability of the

transmission system.

EPA grossly underestimated the cost of its implementation plan. Bids received last month for
installation of the FiP-mandated emissions control technology -- Selective Catalytic Reduction {SCR) - at
the San Juan Generating Station ranged from $750 million to $805 million, not including engineering,
project management and insurance costs estimated to be about $48 million. These real-world estimates
are more than twice EPA’s fatest estimate of $345 million to retrofit SCR emissions controls at the San
Juan Generating Station. The EPA contractor that prepared the estimate failed to consider or include
consideration for a number of significant cost drivers specific to the San juan Generating Station, such as
plant elevation, physical limitations within the plant footprint, and the scope of the equipment required.
The minimal visibility gains offered by the EPA’s FIP over the New Maexico state plan would not justify
the added cost even if EPA’s original estimate were correct, and they certainly do not justify a price tag

more than 10 times the size of the New Mexico’s SIP.

EPA’s regional haze FIP for the San Juan Generating Station could also affect the reliability of the

electric grid in the Southwest. Although the five-year implementation schedule currently mandated by
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the FIP is feasible, though challenging, Wildearth Guardians and other environmental organizations have
petitioned the federal courts to require a three-year implementation schedule. Because completing the
instaliation of SCR emissions controls on a three-year schedule is not feasible, each of the units of the
San Juan Generating Station would have to be shut-down in the fourth and fifth years (2015-16) until
their individual upgrades are complete. M-S-R commissioned a preliminary study of the reliability
impacts of a shutting down all four units of the San Juan Station on either a short-term or permanent
basis. This study found that while there is enough unutilized electric power in the Western United States
to replace the San Juan plant’s generation, moving that power to where it is needed would cause
overloads and possible instability on portions of the transmission grid in New Mexico, Arizona and
Colarado, violating North American Electric Reliability Corporation (NERC) Standards that are intended

to ensure the reliability of the bulk power system in North America.

Both the State and EPA plans pose a speciai quandary for the California owners of the San Juan
Generating Station because fulfilling the Clean Air Act requirements at the San Juan plant is seen by
some as a violation of one of California’s greenhouse gas {GHG) laws. That law (SB 1368} prohibits
publicly owned utilities from investing in power plants whose carbon dioxide {CO,) emissions exceed a
state standard equivalent to CO, emissions levels from a natural gas plant. While the San Juan
Generating Station exceeds that standard, California’s law allows existing contractual and ownership

obligations to remain in place and exempts routine maintenance work at these facilities.

However, the Sierra Club and the Natural Resources Defense Council (NRDC) have recently
asked the California Energy Commission to issue rules that would effectively prevent the M-S-R and
SCPPA utilities from fulfilling their contractual obligations to help pay for regional haze improvements at

the San Juan Generating Station that are necessary to meet the requirements of federal law.
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The Sierra Club and NRDC have also questioned whether investments by California public power
agencies in existing environmental upgrades at the San Juan Generating Station violated California’s
GHG law. Over the last decade the San Juan Generating Station owners have invested more than $430
million to install additional emissions control equipment, including the nation’s first full-scale mercury
removal systems. In fact, the San Juan Generating Station is compliant with the EPA’s MACT rule. The
most recent environmental retrofit was completed in 2009 at a cost of about $320 million. These
improvements have cut the plant’s NOx emissions by 44 percent, reduced sulfur dioxide {SOx) and
particulate matter by more than 70 percent and enabled a 99 percent mercury removal efficiency rate.
But the Sierra Club and NRDC ailege that these environmental improvements may be illegal investments
by the M-S-R and SCPPA utilities --- even though the Sierra Club was signatory to the Consent Decree

requiring San Juan's owners to perform the upgrades.

The California utilities that are part of M-S-R and SCPPPA are non-profit agencies charged with
the delivery of affordable, reliable energy to their customers. Fulfilling that mandate has become
increasingly difficult as California’s GHG law and renewable portfolio standards have made electricity
more expensive, Compliance with just the GHG and renewable energy standard laws alone will cause an
estimated 12.9 percent increase in the monthly electric bills of MID customers by 2020. Complying with
the EPA Region 6 regional haze FIP for the San Juan Generating Station will add yet more to the

ratepayers’ burden — at least $50 per year for the average Modesto customer.

But we are hopeful that EPA will consider alternatives to its regional haze FIP for the San Juan
Generating Station. On April 26, New Mexico Governor Susana Martinez asked EPA to stay its regional
haze FIP so that the State, EPA and PNM can work toward an agreeable alternative to both the EPA and

the New Mexico regional haze plans. We appreciate and support the Governor’s effort,
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We also appreciate the Committee’s interest in EPA’s approach to enforcement of regional haze
requirements. This is a national issue. New Mexico's regional haze SIP is one of 37 state regional haze
plans that EPA is committed to take action on before the end of this year under the terms of a consent
decree settling litigation brought by environmental organizations. Our New Mexico case is an example
of how EPA's enforcement of regional haze regulations is neither effective nor mindful of the financial

impacts to electric customers.,

New Mexico and Federal Implementation Plans

The Clean Air Act includes provisions intended to control emissions that contribute to regional
haze that impairs views in national parks and wilderness areas. The Act gives states primary authority on
the scope of regional haze remediation, within certain boundaries, requiring the states to take the lead
in designing and implementing regional haze plans intended to make “reasonable progress” toward the

Act’s goal of restoring “natural visibility” in parks and wilderness areas by 2064.

The Act also gives states primary responsibility to make BART determinations for the unique
circumstances of each state and emission source. States are given broad discretion in BART
determinations because the states are in the best position to understand local conditions and concerns.
It is important to understand that the regional haze rule is not a health-based standard and that cost-

effectiveness is one of the five factors that must be considered in a BART analysis.

The state of New Mexico drafted a regional haze SIP that would require selective non-catalytic
reduction (SNCR) controls to be installed at the San Juan Generating Station. The New Mexico SIP meets
the requirements of the Clean Air Act at a total cost of about $77 million for the San Juan Generating

Station -- a significant, but manageable cost.
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Nevertheless, EPA rejected the San Juan Generating Station portion of the New Mexico SIP, and
on August 22, 2011, EPA issued a Final Rule on a FIP to address NOx and SOx emission limits at the San
Juan Generating Station. (As previously mentioned, the balance of New Mexico’s SIP was just approved
by EPA on May 31 of this year.) EPA’s regional haze FIP mandates NOx controlled ebmission rates {0.05
Ibs/MMBTU) for the San Juan Station that are not only inconsistent with other recently adopted regional
haze FIPs in EPA Region 6 and EPA Region 9 for coal-fired generation, the rates are five times lower than
those mandated by either the EPA’s Regional Haze Provision Authority (0.23/b/MMBTU) or EPA’s Good
Neighbor Provision Authority {0.28 Ib/MMBTU). To accomplish the aggressively low rate of 0.05
1b/MMBTU, EPA's San Juan Generating Station FIP mandates the use of SCR technology that is far more

costly than the similarly effective SNCR technology included in New Mexico’s SIP.

We are particularly concerned that even after spending almost a billion dollars to comply with
EPA’s regional haze FIP requirements, we may still not be in compliance. Firms bidding to install the SCR
controls at the San Juan Generation Station informed PNM that they could not guarantee that the NOx
emission rate mandated by EPA’s FIP could be achieved at San Juan and that sulfuric acid emissions

could not be reliably measured at the level that the FIP requires,

Making reasonable progress toward improving visibility over a 60-year period should not require
huge investments for minimal or imperceptible benefits. EPA also must use the best available science
when projecting visibility improvements for its preferred SCR technology. EPA’s outdated visibility

modeling exaggerates the visibility improvements of SCR and the corresponding cost effectiveness’.

Petition of Public Service Company of New Mexico for Reconsideration and Stay of EPA’s Final Rule: “Approval and Promulgation

9
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Impact to California households and businesses

M-5-R has analyzed the potential cost impacts of the installation of the EPA-mandated SCR
technology at the San Juan Generating Station based on an $800 million-to-5805 million estimate
confirmed by the recent construction bids. M-S-R’s share of the costs for its 28.8-percent interest in San
Juan Generating Station Unit No. 4 are assumed to be covered by the issuance of $85 million in new tax-
exempt debt to be amortized over a 10-year period coterminous with existing debt stemming from M-S-
R’s original ownership purchase of the San Juan Unit No. 4 in 1983, The increase in annual debt service
would represent a 15-percent increase in the delivered cost of San Juan Generating Station power to M-
S-R’s members. On an individual member agency basis, the total cost increase for the next decade are
$460 per customer for the City of Redding electric utility, $620 per customer for the MID and $920 per

customer for the City of Santa Clara’s utility.

SCPPA member cities Azusa, Banning, Colton, Glendale, and the lmperial Irrigation District
collectively own 42 percent of San juan Generating Station Unit 3, and Anaheim owns 10 percent of San
Juan Generating Station Unit 4. The cost their customers would incur to upgrade to the SCR technology
in EPA’s plan would collectively be as much as 5143 million. The total cost impact to each SCPPA owner
is different based on its individual resource mix, but the impact is significant. For example, each of
Glendale Water and Power’s 83,000 customers would pay an additional 5272, wheréas Azusa Light and
Water's 15,000 customers would pay $2,250 each toward the total cost of the SCR retrofit.
Approximately 140,000 customers of the Imperial Irrigation District, who reside in one of California’s

poorest counties with some of the highest unemployment, would each face $850 in added costs.

10
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Congressional Concerns

To highlight the impact EPA’s plan would have on California electricity customers, a bipartisan
group of 10 California Members of Congress (Reps. Joe Baca (D), Jerry Lewis (R), Bob Filner (D), Mary
Bono Mack (R}, Dennis Cardozo (D), Gary Miller (R}, Jim Costa (D), Wally Herger { R}, Tom McClintock (R}
and Jeff Denham (R}) wrote letters to EPA Administrator Lisa Jackson encouraging EPA to fully consider
the information in the New Mexico SIP and take appropriate action. The California legislators expressed
support for meeting federal regional haze requirements and asked EPA to carefully consider the
significant rate impact that a SCR-based FIP would have on their constituents. They also emphasized that
the regional haze requirements are a visibility-based standard that are supposed to be meet with the
“best available control technology,” which is defined in part by cost-effectiveness. Moreover, the
bipartisan group of Members noted the significant environmental investments that the San Juan
Generating Station’s California owners are making to meet stringent California energy requirements,
including requirements that utilities achieve a 30-percent reduction in GHG emissions and meet a 33-

percent renewable energy standard by 2020.

Reliability Impacts

EPA’s FIP for the San Juan Generating Station requires installation of the SCR controls over a
five-year period; that clock started running last September. Environmental organizations that support
EPA’s efforts to mandate the more expensive SCR technology at the San Juan Generating Station, and at
other coal plants in the nation, have asked the federal courts to impose a three-year installation
schedule that cannot be achieved without shutting down multiple units of the San Juan Generating
Station during the fourth and fifth year of the construction period until the retrofits are completed and
tested. M-S-R asked Navigant Consulting, Inc. {Navigant) to undertake a preliminary assessment of the

potential impacts on the transmission system if the San Juan Generating Station was taken out of service

11
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during 2015 and 2016. The study (summary attached) focused on potential reliability impacts to the
transmission grid for the region encompassing Arizona, New Mexico, the £l Paso area of Texas,

southwestern Colorado and southeastern Utah.

The preliminary assessment {which included power-flow analyses only) indicated that operating
the regional transmission system with the San Juan generation off-line could:
¢ Result in new post-contingency transmission line overloads (of as high as 6%) on
existing 230-kV and 115-kV lines in northern Arizona, northern New Mexico and
southwestern Colorado.
¢ Increase the number and/or severity of the post-contingency transmission line
overloads noted on two 115-kV lines in northeastern New Mexico, which are
interconnected with the existing 230-kV line between the Walsenburg Substation in
southern Colorado and the Gladstone substation in northeastern New Mexico.
e Result in post-contingency transmission voltage deviations of as high as 13% at the Ojo

345-kV bus in northern New Mexico.

It is possible that such large voltage deviations could be an indication of potential system
instability, but determining if this is the case would require additional studies. Transmission system
overloads or voltage instability would likely violate NERC standards that are intended to ensure the
reliability of the bulk power system. If a shut-down of the San Juan Generating Station were to cause
transmission system overloads or voltage instability, NERC standards that could be violated include
standard BAL-STD-002 (sufficient locational operating reserves), standard BAL-004-WECC-01
(transmission line frequency maintenance), standard TOP-007-WECC-1 {System Operating Limits), and

standard TOP-STD-007-0 (Operating Transfer Capacity Limits). Remedial Action Schemes (RAS) for the

12
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affected transmission lines would need to be reviewed, revised, and/or otherwise upgraded. With
substantially less generation available, a Transmission Operator may have difficulty restoring its system

within acceptable time limits dictated by standard PRC-SDT-003-1.

California Energy Commission

California’s GHG emissions law (SB) 1368 -- {Perata, Chapter 598, Statutes of 2006) required
the California Public Utilities Commission {CPUC) and the California Energy Commission (CEC) to
establish a GHG emissions performance standard and to implement regulations for ail long-term

financial commitments in baseload generation made by investor-owned and publicly owned utilities.

The California Emissions Performance Standard adopted by the CEC is 1,100 pounds {0.5 metric
tons) of carbon dioxide {CO,) per megawatt hour (MWh} of electricity, which is the rate of emission of
GHG for combined-cycle natural gas baseload generation. Coal-fired power plants do not meet this
standard. However, as the CEC has stated, “SB 1368 is not intended to shut down currently operating
power plants or lead to their deterioration...” Rather, the purpose of the law is to re‘duce financial risks
to electric consumers by ensuring that utilities do not make substantial investments to build new (coal-
fired) power plants or extend the lives of existing plants where those investments are likely to result in
additional environmental compliance costs under future GHG limitations. The law prohibits California
utilities from acquiring or increasing ownership interests in plants that do not meet the California
Emissions Performance Standard and prohibits investments that have the potential to extend the life of
existing generating units by five years or more, or to increase generating capacity. investments for
routine maintenance are exempted. M-S-R and SCPPA believe that upgrades to meet federal
environmental laws are part of power plant maintenance as mandated by the standard of Prudent

Utility Practice.

13
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in November, 2011, the NRDC and the Sierra Club filed a pefition with the CEC alleging that
publicly owned utilities, including M-5-R and SCPPA, have made past investments and plan to make
future investments in existing baseload generation facilities that violate the intent of SB 1368
Specifically, the NRDC and the Sierra Club have questioned whether the California agencies with
ownership interests in the San juan Generating Station violated state law by helping to pay for
environmental upgrades completed in 2009, including the nation’s first full-scale mercury removal
system. They cite as an example of future prohibited investments the retrofitting the San luan
Generation Station to comply with federal Clean Air Act regional haze requirements, contending that
such environmental mandates are intended to “extend the fife of the plant” and therefore clearly trigger
the EPS restriction. The NRDC and the Sierra Club also question whether California law will allow the
installation of groundwater pollution prevention improvements at the San Juan Generating Station,
notwithstanding the fact that the Sierra Club recently entered into a consent decree requiring those
improvements. The consent decree also requires the Sierra Club to support all approvals necessary for

the San Juan Generating Station owners to install the groundwater protections.

tn other words, NRDC and the Sierra Club argue that in the case of San luan Generating Station,

compliance with federal environmental Jaw is a violation of California environmental law.

The NRDC and the Sierra Club have asked the CEC to modify its regulations to require that
utilities submit for CEC review and approval afl expenditures at non-Emissions Performance Standard -
compliant plants, and that the CEC clarify that SB 1368 prohibits investments to bring existing coal
plants into compliance with current environmental laws. The CEC has initiated a new Rulemaking (12-
OIR-01} to look at whether changes to the California Emissions Performance Standard are necessary and

the Commission is working to develop the scope of that proceeding.

14
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The NRDC and the Sierra Club say that the California owners of the San fuan Generating Station
should simply deciine to make the investments necessary to bring the plant into compliance with federai
regional haze standards. In their petition, the environmental organizations say that if the California
owners were to refuse to pay their share of the regional haze improvements at the San juan Generating
Station, “those improvements should not go forward.” The clear but unstated result would be closure of

the plant.

But M-S-R and SCPPA utilities cannot simply decline to make the investments at San juan that
are necessary to comply with federal laws. We do not think that the regional haze FIP issued by EPA
Region 6 complies with the Clean Air Act, but if the FIP is uitimately upheld, we are required by faw and
contract to comply with it. As public agencies we cannot choose to ignore such mandates on the basis
of cost of compliance. Further, M-S-R’s investment in the San juan Generation Station was financed
with tax-exempt bonds, and the agency has obligations and fiduciary duties to its bondholders and

ratepayers.

National Issue

The New Mexico SIP is one of three dozen regional haze plans that will be acted on by EPA this
year under the terms of a consent decree reached between EPA and environmental organizations in
regional haze litigation {National Parks Conservation Association v. Lisa Jackson}. The environmental
groups brought the litigation because the states and the EPA are far behind schedule in developing

implementation plans for regional haze, which were supposed to have been completed by 2008,

Under the Nov. 9, 2011 consent decree, EPA must now issue a multitude of decisions approving

or disapproving state plans by the end of 2012, Where EPA disapproves a SIP, it must institute a FIP

15
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instead. EPA’s response to some of these SiPs has raised the same issues and questions associated with
EPA’s approach to enforcement of regional haze regulations at the San Juan Generating Station in New
Mexico. Last December, a federal court supported North Dakota’s decision to use the less-expensive
SNCR technology at several power plants rather than the far more costly SCR controls sought by EPA.
The decision {United Stotes of America and State of North Dokota v. Minnkota Power Cooperative, Inc.
and Square Butte Flectric Cooperative) affirmed that states have the primary role in making BART
determinations. Legislation {H.R. 3379) introduced in the House last year would mandate that states
have sole discretion, after considering certain economic factors, in determining emission limits,
schedules of compliance, and other measures for each applicable implementation plan for a state for

any area that is listed as contributing to impairment of visibility.

Conclusion

The California public agencies that have an ownership interest in the San Juan Generating
Station are willing to do their share to ensure cleaner air and improved visibility with cost-effective
improvements that are intended to bring the plant into compliance with Clean Air Act standards. That is
why we support the New Mexico SIP. But our ratepayers — ordinary households and businesses — should
not be required to pay for extremely costly emissions controls that produce only marginal benefits as
compared to less costly but similarly effective alternatives. The environmental organizations that
support such costly improvements do not hide the fact that their goal is to shut down plants such as the
San Juan Generating Station. Closure of the San juan Generating Station is the clear purpose of the
NRDC and Sierra Club effort to enjoin the California owners from fulfilling their contractual obligations

to help pay for regional haze improvements at the San Juan Station.

Thank you for your attention. | am happy to answer any questions that you may have.

16



112
ATTACHMENTS:
M-S-R Public Power Agency white paper on Reliability Impacts of San Juan Station Shut-Down
Comparison photos of visibility improvements
CHART- Status of Regional Haze SiPs
Reps. Denham-Cardoza Letter to EPA re SIGS FIP
Rep. Filner Letter to EPA re SJGS FiP
Reps. Lewis-Bono-Mack Letter to EPA re SIGS
EPA Letter to Rep. Bono Mack re SIGS FIP
Sierra Club-NRDC Petition to CA Energy Commission

WEST Associates Letter to EPA on regional haze

17



113

M-S-R Public Power Agency

San Juan Generating Station
System Reliability Impacts

March 2012
M-S-R Public Power Agency
. M-S-R Public Power Agency is composed of three public power utilities in Central California;

Modesto Irrigation District, City of Santa Clara, and City of Redding

. M-5-R Public Power Agency employs a mix of renewable and thermal generation resources to
provide electricity to 210,000 residential and commercial customers in a three-county area.

San Juan Generating Station (SJGS)

. The San juan Generating Station (SIGS) is a four-unit 1680 MW thermal-electric coal-fired power
plant located near Farmington, NM.

. M-S-R owns a 28.8-percent undivided interest in Unit No. 4 of the SIGS, which provides 150 MW
annually to M-S-R’s California customers.

EPA Regional Haze Federal Implementation Plan (FIP)

. In August 2011 EPA issued a Federal Implementation Plan {FIP) for the SJGS requiring installation
of additional pollution controls intended to reduce emissions that contribute to regional haze.
in June 2011 the New Mexico Environmental Department issued a far less burdensome yet
equally effective State Implementation Plan (SIP) — that has not been acted on by EPA.

* EPA’s regional haze rule ignores electric grid reliability impacts. Federal Energy Regulatory
Commissioner Moeller testified before Congress September 14, 2011 “the federal government
needs 1o convene an open and transparent process 1o assess the reliability implications of the
EPA rules individually and in aggregate.”

. M-S-R identified potential electric grid reliability impacts resulting from EPA’s rule in comments
(November 28, 2011} and supplemental comments {December 9, 2011) filed before FERC in AD-

12-1-000 and has confirmed those concerns in recent powerflow studies.

Reliability Impacts (Detailed Report Attached)

. Shutdown of SIGS would result in significant transmission system impacts.
. New post-contingency overloads in northern AZ, northern NM and southwestern CO,
. Increases in the number and/or severity of the post-contingency overloads in
northeastern NM and interconnections with southern CO and northeastern NM.
. Post-contingency voltage deviations in northern NM.

. Potential voltage instability indicated.
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Locations of Impacted Transmission Facilities:

WAD A

e
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R

WOMENICO SR

Contact: Martin R. Hopper, General Manager

(408) 307-0512
mhopper@msrpower.org
M-S-R Public Power Agency
1231 Eleventh Street
Modesto, CA 95352
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REPORT ON THE
PRELIMINARY ASSESSMENT OF THE IMPACTS
IF SAN JUAN UNITS 1-4 WERE OFF-LINE
DURING THE 2015-2016 TIME FRAME

EXECUTIVE SUMMARY

The M-5-R Public Power Agency (M-S-R) presently owns 28.8% (approximately 146
MW) of capacity in the 507 MW Unit 4 at the San Juan Generating Station (San Juan),
which is located in northwestern New Mexico. San Juan consists of four units with a
total capacity of 1,684 MW. The United States Environmental Protection Agency has
stated that all four units at San Juan need to be retrofitted to meet new ermissions
standards. Due to the anticipated costs for the potential retrofits and the timing to
accomplish such, M-S-R has asked that Navigant Consulting, Inc. (Navigant) undertake
a preliminary assessment of the potential impacts on the transmission system in the
Study Area (i.e. Arizona, New Mexico, the El Paso area of Texas, southwestern
Colorado, and southeastern Utah) if the San Juan units were out-of-service in the 2015-
2016 timeframe.

This preliminary assessment (which is discussed in greater detail below) assumed that:

*  The existing coal-fired generation at Apache Units 1 and 2, Cholla Units 1-3, Coronado
Units 1 and 2, Escalante Unit 1, Four Corners Units 4 and 5, Navajo Units 1-3, and
Springerville Units 1-4 {(a total of approximately 7,300 MW of capacity) would remain in
service, and

*  Based on the modeling in the selected WECC powerflow case, enough “underutilized” gas-
fired generation located in Arizona and California would be available to replace and coal-
fired generation that was modeled as retired or off-line in the studies. A majority of such
generation is “non-utility” owned.

This preliminary assessment (which included powerflow analyses only) indicated that

operating the system with the San Juan generation off-line could:

*  Result in new post-contingency overloads (of as high as 6%) on existing 230-kV and 115-kV
lines in northern Arizona, northern New Mexico and southwestern Colorado.

+  Increase the number and/or severity of the post-contingency overloads noted on two 115-
kV lines in northeastern New Mexico which are interconnected with the existing 230-kV
line between the Walsenburg Substation in southern Colorado and the Gladstone
substation in northeastern New Mexico.

»  Result in post-contingency voltage deviations of as high as 13% at the Ojo 345-kV bus in
northern New Mexico. It is possible that such large voltage deviations could be an
indication of potential system in-stability. Determining if such was, in fact, the case would
require the performance of transient stability studies.

DETAILED DISCUSSION

The preliminary assessment for analyzing the potential impacts if the four units at San
Juan were out-of-service during the 2015-2016 time frame consisted of six steps; as
follows:
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1. Reviewing the latest available WECC summer peak base cases for the 2015-2016 timeframe
to select one of the cases for use in the assessment.

2. Modifying the selected case to create a “Reference Case” that reflected the latest publically
available information regarding the status of proposed generation and transmission
facilities within the Arizona/New Mexico area.

3. Modifying the Reference Case developed as above to create a “Four Corners Retirement
Case” which reflected the retirement of Four Corners Units 1-3 that are owned by Arizona
Public Service (APS), the “transfer” of the capacity in Four Corners Units 4 and 5 presently
owned by Southern California Edison (SCE) to APS, and adjusting thermal generation in
the APS and SCE areas to reflect the results of these actions.

4, Modifying the Four Corners Retirement Case as developed above to create a “San Juan Off-
Line Case” which reflected taking San Juan Units 1-4 off-line and replacing the “lost”
capacity with existing thermal generation in Northern New Mexico, Arizona, California,
southern Colorado, and southern Utah as discussed in greater detail below.

5. Comparing the pre- and post-Category B contingency line and transformer loadings and
bus voltages within the Study Area for each of the three Cases discussed above and
summarizing and comparing the results. The Category B contingencies simulated on each
of the three Cases included all 500-kV and 345-kV lines and transformers within the Study
Area.

6. Documenting the results of the above analyses in this report.

Development of Reference Case

The initial step in the development of the Reference Case for use in this assessment
consisted of reviewing the WECC 2015HS2A powerflow case (approved by WECC in
May 2010) and the WECC 2016HS2 powerflow case (approved by WECC in September
2010) to ascertain which case would be most appropriate for these studies. This review
indicated that the 2015 case would be the best to use for these studies and, as a result, it
was selected for use in developing the Reference Case.

Table 1 summarizes the loads and generation (on a “company-by-company” basis) and
losses (on a sub-area basis) modeled in the Arizona/New Mexico/El Paso area in the
WECC 2015 summer peak case. As shown in Table 1, the total generation in this
combined area is approximately 6,300 MW greater than the loads and losses in the area.
It should also be noted that the amounts of generation in Table 1 include:

*  Approximately 3,300 MW of generation from the jointly-owned plants in the area that is

owned by parties outside of the area, and
»  Approximately 7,200 MW of generation owned by independent power producers (IPP’s).
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TABLE 1
LOADS, LOSSES, AND GENERATION MODELED IN
ARIZONA/NEW MEXICO/EL PASO AREAS
IN WECC 2015 CASE
Company Load Losses Total Generation
(MW) (MW (MW) (MW)
Arizona Public Service 8,883 | - e, 13,098
BR/v/:Y U N Rt B 8,626 "
2153 R I B 2586 T
RS 2 Iy phpuint B (R
BT -V A
Western Area Power DS R (e vy I 3 :9-45— o
Total - Arizona 21,137 28,782
Public Service of New Mexico 2,261 2,655
Tri-State G&T Codperative” |7 4787 TTTT2a8T T
Total - No. New Mexico 2,689 2,895
El Paso Electric Arca 1,944 1,279
Total Study Arca 25,770 836 26,606 32,956

Table 2 presents additional information regarding the generation mix for those utility
systems with which jointly owned projects or IPP projects are interconnected. As noted
in Table 2, the IPP generation includes 1,200 MW from the proposed Desert Rock
Powerplant in the Four Corners area and 500 MW from the proposed Bowie power
project in southeastern Arizona. All of the remaining 5,500 MW of IPP generation listed
in Table 2 is from existing projects (primarily in the Palo Verde area).

TABLE 2
GENERATION MIX IN ARIZONA/NEW MEXICO/EL PASO AREAS
IN WECC 2015 CASE
Generation (Net MW)

Sp; sliletr)rll Resources i — - p
vailable | Dispatched Excess
Al'S Self-Owned
TPalo Verde 13777777
PP Trojects T 77T TR T 26877717665
Total 13,098 665
SRP Self-Owned 3,416 100
Navajo1-3 7777224y T 223377717 6
PP Projects ~ 7T T[T T 2968 T 39687771 0"
Total 8,627 100
TEP Self-Owned 1,271 88

' Includes 1,200 MW from the proposed Desert Rock Powerplant in the Four Corners

area



Springerville 3 & 4 ° 815 815 0
PP Projects ¥ T 5007717 50007 6
Total 2,674 2,586 88
WAPA-DSW | Selt-Owned 2,866 2,866 0
TPPProjects [T TL079 T 10767717777 0
Total 3,945 3,945 O
PNM Self-Owned 1,394
SanJuan 14 77T T LE07
Total 3,001

The Reference Case for use in these studies was created from the WECC 2015 summer
peak discussed above and reflected the following changes:

Removing the Desert Rock and Bowie projects from the case because neither of these

projects have completed their regulatory review and/or not anticipated to be in-service

prior to 2018 (based on information in the WECC 2011 Power Supply Assessment

(November 17, 2011).

Increasing generation as follows to replace the 1,700 MW of “lost” generation®:

o 60 MW from San Juan (which increased the dispatched capacity to a level closer to the
available capacity)

665 MW from the Gila River IPP project in Arizona,

315 MW from utility owned plants in the SRP and TEP areas,

100 MW from thermal plants in the San Diego area, and

500 MW from thermal plants in the SCE area.

o C 0O

«

Four Corners “Retirement” Case

Case Development

The Four Corners “Retirement” Case was developed from the Reference Case discussed
above by:

Retiring Four Corners Units 1-3 that are owned by APS and which were modeled in the
Reference Case with a combined output of 560 MW,

Reducing power transfers from the Arizona area to the SCE area by 720 MW?® to model the
“transfer” of SCE’s capacity in Four Corners Units 4 and 5 to APS.

Increasing thermal generation within the SCE area by 720 MW to replace the capacity from
Four Corners 4 and 5 and decreasing APS peaking capacity in the Phoenix area to
accommodate the 160 MW of additional generation from Four Corners made available to
APS via the “transaction” with SCE.

Results of Technical Studies

2
3

q4

Units owned by Tri-State and SRP
Includes 500 MW from the proposed Bowie power project in southeastern Arizona
Due to a decrease in losses the total generation added was approximately 60 MW less

than the total generation removed
> The Reference Case modeled the total generation from these two units at 1,500 MW;
SCE's ownership share (48%) is equal 720 MW
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Category B outages of the 345-kV and 500-kV lines and transformers in the Study Area
were simulated on both the Reference Case and the Four Corners “Retirement” Case to
assess the impacts associated with retiring and re-allocating generation at Four Corners.
In summary, these studies indicated that retiring and re-allocating generation at Four
Corners:
*  Would result in “new” overloads of:
o About 14% on either of the 345/230-kV transformers at Four Corners.
o About 8% on the Enron Tap-Gallup 115-kV line in northern New Mexico
. Would increase the number and/or severity of overloads on the following elements:
o Gladstone-Clapham 115-kV line in northeastern New Mexico - 3% increase in overload
o Gladstone-Springer 115-kV line in northeastern New Mexico — number of overloads
increases from eight to seventeen and the worst overload increases by 4%
o Hernandez-Norton 115-kV lines in the PNM area - Overloads increase by 2%
o McKinley-Yahtahey 345/115-kV transformer - Number of overloads increases from one
to two and the worst overload increases by 4%
*  Would not increase the magnitude of post-outage voltage deviations at the major busses in
the study area,

San Juan “Off-Line” Case

Case Development

The San Juan “Off-Line” Case was developed from the Reference Case discussed above

by:

+  Taking San Juan Units 1-4 (modeled in the Four Corners Retirement Case with a total net
capacity of 1,614 MW) off-line.

*  Replacing approximately 570 MW of the “lost” capacity with existing, underutilized utility-
owned thermal generation within the service areas of the San Juan participants, as follows:

o Increasing thermal generation in southern Colorado by 40 MW to replace Tri-State’s
share of San Juan capacity.

o Increasing thermal generation in Utah by 35 MW to replace UAMP’s share of San Juan
capacity.

o Increasing thermal generation in the SCE area by 130 MW to replace the San Juan
capacity owned by the municipal utilities within the SCE area (Anaheim, Azusa,
Banning, and Colton).

o Increasing thermal generation in the LADWP area by 20 MW to replace Glendale’s share
of the San Juan capacity.

o Increasing thermal generation in the 11D area by 104 MW to replace 1ID)'s share of the
San Juan capacity.

o Increasing thermal generation in the M-5-R member systems by 144 MW to replace M-5-
R’s share of the San Juan capacity.

o Turning on approximately 100 MW of previously unused generation in the PNM area.

*  Utilizing the capacity from IPP projects in Arizona which had previously been assumed to
be scheduled to California to replace the remaining approximately 1,050 MW of lost

® The total gross capacity of San Juan Units 1-4 modeled in the Four Corners Retirement
Case was 1,791 MW and the total station service load for these four units was modeled
as 177 MW
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generation. This was accomplished by:

o Turning on approximately 50 MW of previously unused thermal capacity in the SCE
area, and

o Turning on approximately 160 MW of previously unused thermal capacity in the San
Diego area, and

o Turning on approximately 840 MW of previously unused thermal capacity in the PG&E
area (such was necessary because there was no additional, unscheduled thermal
capacity in the SCE or SDG&E areas).

Results of Technical Studies

Category B outages of the 345-kV and 500-kV lines and transformers in the Study Area
were simulated on the San Juan “Off-Line” Case and compared to the results for the
Four Comners “Retirement” Case to assess the impacts if the four units at San Juan were
off-line. In summary, these studies indicated that taking San Juan off-line:
*  Would resultin “new” overloads of:
As high as 6% on APS’s Verde-Yavapai 230-kV line
As high as 4% on the Person-Prosperity 115-kV line in the PNM area
As high as 2% on the Prosperity-Kirtland 115-kV line in the PNM area
As high as 2% on the Nucla-Cahone 115-kV line in southern Colorado.
*  Would increase the number and/or severity of overloads on the following elements:
o Gladstone-Clapham 115-kV line — Number of overloads increases from one to two and
the worst overload increases by 2%
o Gladstone-Springer 115-kV line — Number of overloads does not increase but the
magnitude of the worst overload increases by 7%
*  Would result in the post-outage voltage deviation at the Ojo 345-kV bus in northern New
Mexico increasing by about 4% (from about 9% to about 13%).

o 00

[e]
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Visual Difference Between
New Mexico State Implementation Plan and
EPA Federal Implementation Plan

Federal Implementation Plan costs = $750-8‘50 million with a result of 3.45 deita dv.
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Congress of the Mnited States
Washington, DC 20315

November I8, 2011

The Honorable Lisu Jackson
\dministrator

Environmental Protection Agency
1200 Pennsylvania Avenue NOW.
Woashington, DO 20460

Dear Administrator Juckson:

As LLS. Representatives ol a consumer-owned utility that is a partinl owner of the Sun
Juan Generating Station (SJGS) in New Mexico. we respectfully request your assistance in
meeting federal EPA Regional Flaze requirements with the most cost-etiective technology

desceribed below.

Phe M-S-R Pubhic Power Agency in California is jointly owned by the Modesto
frrigation District. serving the City of Modesto and portions of Stanislaus and San Joaguin
Counties, and the municipal utilities serving the Cities of Santa Clara and Redding. The M-S-R
constituent members collectively own 28.8 percent of the SJIGS Unit 4. All of these consumer-
owned utilities actively support efforts to meet federal EPA Regional Haze requirements. All are
making significant and costly investments to meet state energy requirements. including a 30-
pereent reduction in Greenhouse Gas (GHGY emissions (80 pereent by the year 2030) and a 33-
pereent renewable energy standard by the vear 2020,

On June 2. 2011 New Mexico's Environment Department unanimously approved a State
Implementation Plan (SIP) to retrofit SIGS with Selective Non-Catalytic Reduction technology
(SNCR) w reduce regional haze and meet federal air quality goals, The SNCR option achieves
EPA'S extablished presumptive NOx Himit, reduces NOX that contributes to haze by an additional
4.900 tons per year and also results in visibility improvements. The plan meets Clean Air Act
standards and has an estimated capital installation cost of $74 million.

1 SEP'S being approved by the State of New Mexico, US-RPA
miplementation Plan (F1P) to meet the same federal atr quality
2r [he federal plan calls for the
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G dve Catabvtie Reduction (SCR) echno Lataeost of more than
mndion, SCR weehnology would remove a greater winount of the NOX pollutant however. the
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[he Honorable Lisa Jackson

November {8, 2011
N

Page 2

AM-S-R Public Power Agency and its public power partners. who are charged with the
delivery ot atfordable. reliable energy to their customers. are already making cnormous
cnvironmental strides as required under California law. The added layver of EPA's SCR
requirentent at SIGS would be Hseally painful. with each of the M-S-R Public Power Agency
constituent member's 210,000 customers obligated to pay up to $600 cach for their utiliny’s
financed share of the SCR retrofit. This additional cost would be a hard pill 1o swallow for
residents of Calitornia’s Central Vallev, which has some of the highest levels of unemplovment
in the State.

Before vour agency requires a technology that is roughly 13 times the cost of the SNCR
and produces minimal visibility improvement. we respecttully request careful consideration of
the technical. as well as conswmer impacts when analyzing the two options. Further, we note that
on August 1. 2011, vour Assistant Administrator for Air and Radiation informed my colleagues.
the Honorable Mary Bono Mack. the Honorable Gary G. Miller, and the Honorable Joe Baca,
that EPPA would ~fully consider the information in the New Mexico SIPL and take appropriate
action.”

We respect{ully request vour assistance with this important matter and that EPA
withdraws its FIP: while, pursuant to Section 101 of the Clean Air Act. EPA looks to approve the

New Mexico SIP including both its Interstate Transport and Regional Haze compoenents.

Sincerely.
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BOB FILNER
515t DsTRICT, CALIFORNIA

Tee: (202) 2258045
Fax: (202) 225-9073

VETERANS' AFFAIRS COMMITTIE
RANKING MEMBER 333 F Srret, SU0TE A

ALIFORNIA 91910

TeL: (619) 422-5963

Fax: (6193 422-7290

TRANSPORTATION AND INFRASTRUCTURE
COMMITTER

Aviation CONGRESS OF THE UNITED STATES 110} ARPORT ROAD, SUITED
o HOUSE OF REPRESENTATIVES "™l s

Waisn Resou T ENVIRONMENT

Pax: (260) 355-8802
Beonem Di N, PURLIC BUILDINGS,
ANy EMERGENC Y MANAGEMENT website; www.house.gov/tilner

June 13, 2011

The Honorable Lisa Jackson
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue N.W,
Washington, DC 20460

Dear Administrator Jackson:

As aU.S. Representative of a consumer-owned utility that is a partial owner of the San Juan
Generating Station (SJGS) in New Mexico, 1 respectfully request your assistance with regard to
federal EPA Regional Haze requirements.

The Imperial Irrigation District (IID), which provides electricity to my California Congressional
District, together with the municipal utilities serving the Cities of Azusa, Banning, Colton, and
Glendale, collectively own 42 percent of the SJGS Unit 3 through the Southern California Public
Power Authority. The City of Ansheim’s utility owns 10 percent of Unit 4, directly. All of these
consumer-owned utilities actively support efforts to meet federal EPA Regional Haze
requirements. All are making significant and costly investments to meet state energy
requirements, including a 30 percent reduction in Greenhouse Gas (GHG) emissions (80 percent
by 2050) and a 33 percent renewable energy standard by 2020.

On June 2, New Mexico’s Environment Department unanimously approved a State
Implementation Plan (SIP) to retrofit SIGS with Selective Non-Catalytic Reduction technology
(SNCR) to reduce regional haze and meet federal air quality goals. The SNCR option achieves
EPA’s established presumptive NOx limit, reduces NOx which contributes to haze by an
additional 4,900 tons per year and also results in visibility improvements. Its capital installation
cost is approximately $70 million, and meets EPA standards.

I understand, prior to the SIP’s being approved by the State of New Mexico, U.S. EPA Region 6
issued its own Federal Implementation Plan (FIP) to meet the same federal air quality goals. The
federal plan calls for the installation of Selective Catalytic Reduction (SCR) technology, at a cost
of more than $900 million. SCR technology would remove a greater amount of the NOx
pollutant; however, the visibility improvement gained is minimal.

1ID and its public power partners, who are charged with the delivery of affordable, reliable
energy to their customers, are already making enormous environmental strides as required under
state law, The added layer of EPA’s SCR requirement at SIGS would be fiscally painful, with
each of the IID’s 140,000 customers obligated to pay $850 each for the utility’s financed share of
the SCR retrofit. A bill this size would be a hard pill to swallow for residents in the Imperial

PRINTED ON BECYGLED PARET
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The Honorable Lisa Jackson
June 13,2011
Page 2

County, which has some of the highest fevels of unemployment in the State. Other California
customers would pay as much as $2.230 cach.

Betore vour ageney requires a technology that is roughly 13 times the cost of the SNCR and
produces minimal visibility improvement, | respectiully request caretul consideration of the
technical, as well as consumer impacts when analyzing the two options. Further, | hope that
FEPA will share with me its assessinent, prior o release of a final decision affecting our
constituents and their investment in SJGS.

BB FILNER
Tember of Congress
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hmugress ol e Tailen Siates
Wlashivglow, 7100 20515

June 3, 2011

‘The Honorable Lisa Jackson

U.S. Environmental Protection Agency
Aricl Rios Building

1200 Pennsylvania Avenue NW
Washington, DC 20004

Dear Administrator Jackson:

As U.S, Representatives of municipal utilities and local officials who are stakeholders and
owners of the San Juan Generating Station (SJIGS) in New Mexico, we respectfully request your
assistance in moving forward with the most cost effective technology to reduce regional haze
related to generation from the plant.

The California utilities run by the Cities of Azusa, Banning, Colton, Glendale, and the Imperial
frrigation District, collectively own 42 percent of the SIGS Unit 3 (through the Southern
California Public Power Authority). The City of Anahein’s utility owns 10 percent of Unit 4,
divectly. All of these consumer-owned utilities actively support efforts to meet federal EPA
Regional Haze requirements. These same constituents are on track to make significant and
costly strides to achieving state energy requirements, including a reduction in Greenhouse Gas
(GHG) emissions by 30 percent (80 percont by 2030) and meeting a 33 percent rencwable energy
standard by 2020.

On February 28, New Mexico's Environment Department filed a State Implementation Plan
(SIP) to retrofit SJIGS with Selective Non-Catalytic Reduction technology (SNCR) to reduce
regional haze and mect federal air quality goals, Prior to the SIP being filed, U.S. EPA Region 6
issued its own Federal Implementation Plan (FIP) to mect the same federal air quality goals,
which calls for the installation of Selective Catalytic Reduction (SCR) technology.

While the SCR technology, at a cost of more than $900 million, would remove a greater amount
of the NOx pollutant which contribuics to haze, the visibility improvement gained is minimal.
SNCR achieves EPA’s established presumptive NOx Himit, reduces NOx by an additional 4,900
tons per year and also results i visibility improvements. Thus, SNCR is cost-effective at a
capital installation cost of approximately $70 million, while stifl meeting the EPA standards.

These utilities, which are charged with the delivery of affordable, reliable energy to their
customers, are already making enormous strides as required under state law (AB 32), including
maximizing energy efficiency, increasing their renewable resowrces to 33 percent by 2020 and
meeting GHG reduction requivements. The added layer of EPA’s possible SCR requirement at
SIGS would be tiscally painful, with each of our constituents having to pay between $272 to
wore than $2,250 for their utilities” (inanced share of the SCR retrofit.  Before your agency
requires a technology that is roughly 13 times the cost of the SNCR and produces minimal
visibility improvement, we would respectlully request caveful consideration of the technical, as
well as consumer impacts when analyzing the two options.
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Letter 1o Administrator Lisa Jackson
June 3, 2011

Page 2

Again, we respectfully request your assistance with this important matter, and that EPA may
share with us your decision prior to release of the final decision affecting our constituents and
their investment in SIGS.

Sincercly,

. e £ 2
77 D5 e
JERRY LEWIS, MARY BONO MACK

iN;e‘uxbcr of (;‘,‘Q;,fgress I\/femh\gﬁx;:éf Congress
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DG 2 B

AUG - 1 201

The Honorable Mary Bono Mack
U.8. House of Representatives
Washington, D.C. 20515

Dear Congresswoman Bono Mack:

Tharik you for your letter of June 3, 2011, co-signed by Congressman Jerry Lewis, requesting that the
U.8. Environmental Protection Agency move forward with approval of the most cost effective

technology to reduce regional haze-related air pollution from the San Juan Generating Station (SJGS) in
New Mexico.

On January 5, 2011, in the absence of an approvable State Implementation Plan (SIP) from New
Mexico, we proposed a Federal Implementation Plan (FIP) to address Clean Air Act requirements that
emissions from sources in one state do not interfere with the visibility protection programs of other
states. In our assessment of New Mexico’s sources we found that, with the exception of SJGS, New
Mexico’s sources are sufficiently controlled with respect to their visibility impacts in other states. For
SJGS we proposed specific emission limits to eliminate this source’s interference with neighboring
states’ visibility goals for their national parks and wilderness areas.

As you are aware; we proposed to find that the Best Available Retrofit Technology (BART) to limit
emissions of nitrogen oxides (NO,) from SJGS was selective catalytic reduction (SCR). In proposing
this determination, we evaluated all NO, reduction technologies, including selective non-catalytic
reduction (SNCR). We also evaluated the visibility improvement that could be expected to result from
the installation of SCR, SNCR and other NOy control technologies.

Ouranalyses found that in terms of the amount of NOy reduced relative to the cost of control, SCR was
very cost effective. Other technologies that we evaluated, including SNCR, were less expensive, but did
not result in significant visibility improvement. The EPA’s proposed estimate of the cost of SCR on all
four units at SIGS is well within the range that other states and the EPA have found cost effective as a
basis for selection of SCR as BART. We are evaluating comments we received concerning our cost
evaluation which may cause us to modify it in our final action.

We are aware of the concerns of the numerous utilities that own an interest in SJGS. Our Region 6 staff
has met with management of the facility a number of times to discuss their concerns and I have spoken
with them as well. We also appreciate PNM hosting the EPA Region 6 staff on a tour of the facility on
May 19,2011, In response to a request for more time, we also extended our public comment period so




130

all opinions on our FIP could be voiced. Most recently, members of my staff and staff from the EPA’s
Region 6 and Region 9 offices participated in a conference call with staff from your offices and several
of your colleagues” offices to discuss the FIP proposal for SJGS.

We received the New Mexico regional haze SIP on June 24, 2011, This SIP submission includes a
revised NOx BART evaluation for the SJIGS that would rely on SNCR in leu of SCR. As part of our
NOx BART evaluation for the $JGS, we did consider SNCR in our proposal, but rejected it in favor of
SCR, which although more expensive, remained cost effective and is predicted to produce significantly
more visibility improvement at the 16 Class | areas we examined. However, we will fully consider the
information in the New Mexico SIP, and take appropriate action. In the meantime, we are reviewing and
responding to the many comments we received during our comment period and public hearing process.
We intend to carefully consider these comments as we make a final decision. As part of this review, we
will address the disparity between the EPA and PNM cost estimates.

In light of your interest in this action, we will do our best to make you aware of the Agency’s final
action on this matter before it is announced publicly and published in the Federal Register. Again, thank
you for vour letter. If vou have further questions, please contact me or your staff may call Diann Frantz
in the EPA’s Office of Congressional and Intergovernmental Relations at (202)-564-3668.

_Sincerely,

= ’
CGida McCarthy
Asgistant Administrator
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JOINT PETITION OF THE NATURAL RESOURCES DEFENSE COUNCIL AND THE
SIERRA CLUB
FOR INITIATION OF A RULEMAKING REGARDING
CALIFORNIA’S EMISSIONS PERFORMANCE STANDARD

1. INTRODUCTION

Pursuant to Title 20, Section 1221 of the California Code of Regulation.' the
Natural Resources Defense Council (NRDC) and Sierra Club jointly file this petition to
request the California Energy Commission (CEC) initiate a rulemaking proceeding to
ensure that current practices of California publicly-owned utilitics (POUs) meet the
requirements of Senate Bill 1368 (Perata, Chapter 598, Statutes of 2006) and California’s
Emissions Performance Standard (EPS). Specifically. NRDC and Sierra Club request the
following actions:

(1) modity Section 2907 to require mandatory reporting requirements when
POUs make investments in existing coal plants: and

(2) clarify that under current law, POU investments in existing coal plants are
subject to the filing requirements of Sections 2908 and 2909,

A review of past and planned expenditures at existing coal power plants owned or
contracted to California POUs shows that POUs have made and plan to make substantial
capital investments in plants that do not meet the EPS. In light of these past and planned
expenditures, we request that the CEC initiate a rulemaking to amend its existing
regulations implementing the EPS in order to ensure ongoing transparency and
monitoring of any investment at POU-owned and contracted coal plants. As part of this
rulemaking, we request that the CEC clearly articulate a set of criteria for POUs to
consider in determining whether a particular investment is subject to the requirements of’
SB 1368 and the EPS.

At this time, NRDC and Sierra Club do not seek to initiate an enforcement action
for any particular violation of the EPS. Rather, we request a prospective rulemaking to
clarify that POUSs fully understand the requirements imposed by the EPS and to ensure
that future investments by POUs do not violate existing law. Nothing in this petition
constitutes a waiver by NRDC or Sierra Club of their right to request at a later date an
enforcement action pursuant to Section 2911 for past or tuture violations of the EPS.

H. BACKGROUND

" Unless otherwise stated, all further references to code sections refer to the Energy Commission’s
regulations under Title 20 of the California Code of Regulations.

NRDC and Sierra Club Joint Petition
November 14, 2011
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SB 1368 was signed into law on September 29, 2006. The law requires the
California Public Utilities Commission (CPUC) and the CEC to establish a greenhouse
gas emissions performance standard and to implement regulations for all long-term
financial commitments in baseload generation made by load serving entities (LSEs) and
POUs. respectively. The CPUC adopted its regulations for the investor-owned utilities
(10Us) and other LSEs in January, 2007. The CEC adopted EPS regulations for POUs in
October 2007

The regulations implemented by the CPUC and CEC under SB 1368 are expected
to result in significant GHG emissions reductions. The greenhouse gas emissions
performance standard is not to exceed the rate of greenhouse gases emitted per megawatt-
hour associated with combined-cycle, gas turbine baseload generation. The CEC’s
regulations establish an emissions performance standard of 1.100 pounds (0.5 metric
tons) of carbon dioxide per megawatt hour of electricity. This standard was established in
consultation with the CPUC and the California Air Resources Board and is the same
standard adopted by the CPUC.

The objectives of the EPS regulations are to avoid new long-term investments in
highly polluting power generation to minimize the significant and under-recognized cost
of greenhouse gas emissions, and to reduce potential financial risk to California
consumers for future pollution-control costs. The law has two effects: (1) to close off the
possibility of California utilities or energy service providers (ESPs) developing or signing
new contracts with baseload power plants that do not meet the EPS; and (2) to require
California utitities and ESPs to refrain from making any new ownership investments in
their existing non-compliant coal plants, unless they can bring those plants into
compliance with the EPS.

Since the passage of the California EPS, no California utility has proposed
investment in the development or purchase of new coal plants. Utilities appear to clearly
understand that the EPS prohibits investments in new coal plants without carbon capture
and sequestration because they would not meet the standard. However, past and planned
expenditures at existing coal plants suggest that utilities do not properly understand the
requirements of the EPS with respect to existing plants.

H1L TIMING

Recent and upcoming EPA regulations will require owners of existing coal-fired
power plants to decide whether to make significant capital investments in environmental
compliance retrofits. or whether to pursue a different strategy that could lead to
retirement or natural gas re-powering of coal plants. As discussed in more detail below,
all existing coal plants are “non-deemed compliant”™ facilities under the EPS because their
grecnhouse gas emissions exceed the standard. Yet California faces the prospect that
several POUs will commit hundreds of millions of doHars toward compliance retrofit
costs to these facilities. Such investments could significantly extend the effective lives of
these plants, contrary to the intent of SB 1368. The CEC’s oversight is therefore

“20 CCR 11§ 2900 ef seq.

NRDC and Sierra Club Joint Petition
November 14,2011
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necessary to provide a clear and transparent critcria and review of all POU long-term
capital investments in coal-fired power plants.

IV IDENTIFICATION OF PETITIONERS (§ 1221(AX1))

NRDC is a non-profit membership organization with over 250,000 members and
online activists in California and a longstanding interest in minimizing the societal costs
of the reliable energy services that Californians demand. Sierra Club is a national, non-
profit membership organization with over 600.000 members nationwide, and over
150.000 members in Calitornia. Sierra Club’s most important priority is to help speed the
country’s transition from an energy economy dependent on fossil fuels to a robust clean
energy economy based on renewable energy.

Noah Long Travis Ritchie

Natural Resources Defense Council Sierra Club Environmental Law
111 Sutter St. 20th Floor Program

San Francisco. CA 94104-4540 85 Second Street. 2nd Floor
Phone: (415) 875-6100 San Francisco, CA 94105
nlongfnrde.org Phone: 415-977-5727

travis.ritchie@sierraclub.org

V. NATURE OF EXISTING EPS REQUIREMENTS FOR INVESTMENTS iN EXISTING
FACILITIES ( § 1221(A)(2))

The CPUC monitors proposed investments in non-compliant facilities by
California’s 10Us. Last year the CPUC ruled on a petition for modification from
Sauthern California Edison (SCE) regarding SB 1368s applicability to proposed retrofit
investments at the Four Corners coal plant in New Mexico.® The CPUC’s ruling
explicitly limited new long term investments by SCE in the plant. The ruling provided a
clear signal to SCE and other 10Us that California law does not allow further investments
in non-compliant facilities.”

Similar to the [OUs, various California POUs have significant contractual or
ownership stakes in out-of-state coal plants that do not meet the EPS. (See Attachment 2.)
However, unlike the CPUC, the CEC does not yet require a transparent review of
proposed investments at these coal plants. As a result. it is unclear whether POUs have
consistently complied with the EPS. or whether POUs have misinterpreted the
applicability of the CEC regulations with respect to investments in existing facilities.

P D.10-10-016 October 14, 2010 (R. 06-04-009).
‘4.

NRDC and Sierra Club Joint Petition
November 14, 2011
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The prohibition in SB 1368 against further capital investment in coal-fired power
plants is clear, providing that:

No load-serving entity or local publicly owned electric utility may
enter into a long-term financial commitment unless any baseload
generation supplied under the long-term financial commitment
complies with the greenhouse gases emission performance
standard established by the commission, pursuant to subdivision
(d). for a load-serving entity. or by the CEC, pursuant to
subdivision (e), for a focal publicly owned electric utility.”

Thus far, the CEC has not monitored investments in existing coal-fired power
plants that are currently under contract to California POUs, none of which meet the EPS.
To this point. not a single POU has submitted compliance filings for covered
procurements at existing power plants. This lack of transparency is likely the resuit of
a potentially incorrect and non-uniform interpretation by POUs of the compliance
requirements established by the CEC.

The CEC’s EPS regulation, at 20 CCR 11 § 2907, altows a POU to request CEC
review of proposed investments or “prospective procurements.”® POUs must also make
compliance filings under 20 CCR 11 § 2908 and 2909 for “covered procurements.””
which the regulations define to include “new ownership investments.” ¥ Notwithstanding
these provisions, not a single POU has filed a request for review or a compliance filing
for investments in existing coal plants.” These omissions presumably stem from unilateral
determinations made by POUs that such investiments are not “prospective procurements”
or “covered procurements” and therefore are not subject to the CEC’s regulations. This
interpretation by POUs has potentially led to incorrect and non-uniform interpretations of
the definitions of “covered procurement™ and “new ownership investment™

“Covered procurement” means: '’
(1) A new ownership investment in a baseload generation
powerplant, or
(2) A new or renewed contract commitment, including a lease,
for the procurement of electricity with a term of five years or
greater by a local publicly owned electric utility with:
(A) a baseload generation powerplant. unless the
powerplant is deemed compliant, or

* Cal. PU Code 8341 (a)

°20 CCR 11§ 2907

720 CCR 11 §2901 (d)

£20 CCR 11 §2901 ()

Y CITE (make at least some mention of how we know that)

20 CCR 11 §2901 (d) {emphasis added)

NRDC and Sierra Club Joint Petition
November 14, 2011
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(B) any generating units added to a deemed-compliant
baseload generation powerplant that combined result in an
increase of 50 MW or more to the powerplant’s rated
capacity.

“New ownership investment™ means:'!
(1) Any investments in construction of a new powerplant;
(2) The acquisition of a new or additional ownership interest in
an existing non-deemed compliant powerplant previously
owned by others;
(3) Any investment in generating units added to a deemed-
compliant powerplant, if such generating units result in an
increase of 30 MW or more to the powerplant’s rated capacity;
or
(4) Any investment in an existing, non-deemed compliant
powerplant owned in whole or part by a local publicly owned
electric utility that:
(A) is designed and intended to extend the life of one or
more generating units by five years or more, not
including routine maintenance;
(B) results in an increase in the rated capacity of the
powerplant, not including routine maintenance; or
(C} is designed and intended to convert a non-baseload
generation powerplant to a baseload generation
powerplant.

The CEC’s EPS compliance requirements apply to “covered procurements.”
which in turn incorporates the term “new ownership investments.” While "new
ownership investments” clearly include construction of new powerplants, POUs appear to
have interpreted the term to exclude various types of investments in existing coal
facilities. For example, the Southern California Public Power Authority (SCPPA) issued
a resolution in 2009 finding that a proposed investment in the San Juan Generating
Station “constitutes routine maintenance and is not a *Covered Procurement’ pursuant to
the regulations promulgated by the California CEC...pursuant to SB 1368.""% While we
make no judgment at this time on SCPPA’s determination regarding the applicability of
SB 1368 to that particular investment, it is an example of the type of non-uniform and ad
hoc interpretation that raises concern.

As discussed further below, NRDC and Sierra Club tound ample reason to believe
that California POUs have made investments and are considering further significant
investments in existing coal plants that do not meet the EPS. Although the FOUs may
have reason to believe that making. or considering, investments in coal plants are not

20 CCR 1T §2901 ()
> SCPPA Resolution No. 2009-23, February 19, 2009 (Attachment 3).

NRDC and Sierra Club Joint Petition
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“new ownership investments™ subject to the EPS, under current practices those
determinations are not independent or subject to public scrutiny.

We request that the CEC develop clear criteria for POUs to guide them in
determining whether a particular investment in an existing plant is subject to the filing
requirements of 20 CCR 11 §§ 2908 and 2509.

We further urge the CEC to amend its reporting and compliance regulations to
require the POUs to submit compliance filings for all past' and planned investments in
plants not meeting the EPS. Such a filing would allow the CEC to publicly, transparently,
and consistently review past and planned investments to independently determine
compliance with SB 1368 in a manner that individual review by POUs cannot achieve.

VI. A REVIEW OF PAST AND PLANNED INVESTMENTS DEMONSTRATES A NEED FOR
CEC RULEMAKING (§ 1221(A)(3)

A. Existing Ownership Interests

The table included at Attachment 2 identifies the California POUs that have
significant interests in out-of-state coal power plants, which do not meet the EPS. During
the period after the passage of SB 1368, POUs continued to make substantial capital
investments in several coal plants. The following are a few examples of such
investments.

1. San Juan Generating Station

The San Juan Generating Station provides a troubling example of continued long-
term investments by California POUs in an old and dirty facility that does not meet the
EPS.

o Inresponse to a 2005 consent decree, the owners of the San Juan Generating
Station began a four-year $340 million pollution upgrade project to bring the
plant into compliance with air quality laws for particulate matter. NOy, and
SOsemissions.'* SCPPA alone paid approximately $80 million in capital
costs.”

«  OnFebruary 19, 2009, SCCPA authorized the replacement of a high
pressure/intermediate pressure turbine for San Juan Generating Station unit
3. At the time SCPPA made its decision to undertake this upgrade, PNM

" Commencing with the passage of SB 1368 in September, 2006,

" Rebuttal Testimony in Support of Stipulation of Patrick J. Themig, In the Matter of the Application of
Public Service Company of New Mexico for Revision to its Retail Llectric Rates, ete., April 25,2011, New
Mexico Public Regulation Commission Case No. 10-00086-UT, p.7.

P SCPPA San Juan Unit 3 Status Report, July 2008 (Attachment 4).
© SCPPA Resolution No. 2009-23, February 19, 2009 (Attachment 3).
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estimated the total cost for the trbine at approximately $14.3 million."”
SCPPA’s resolution approving the expenditure concluded that for purposes of
SB 1368, the turbine replacement constituted “routine maintenance” and
therefore did not violate the emission performance standard. However, there is
no CEC guidance or history of enforcement that indicates whether SCPPA’s
own interpretation of the turbine expense as “routine maintenance™ is valid.

+ In 2009, SCPPA reported a $7 million advance payment of O&M in the San
Juan Project.'®

2. Intermountain Power Project (IPP)

Over the past several years, the owners of the [PP coal-fired units in Utah made
several substantial modifications, including cooling tower additions, high pressure
turbine replacements, boiler capacity additions, distributed control system replacement,
scrubber outlet modifications and rebuilds. and induced draft fan drive replacement.
These modifications have decreased emissions and increased plant efficiency.
Importantly for this context, they have also increased the plant’s capacity by 140 MW,
resulting in a 68 MW increase in available capacity for LADWP."

-

3. Navajo Generating Station

The Navajo Generating Station completed the installation of scrubbers to remove
SOx in all three units of the plant and began to install low-NOx burners to reduce NOx
emissions starting with Unit 3 in 2009. Stringent NOx emissions control requirement by
the federal government may require Navajo Generating Station to install Selective
Catalytic Reduction, which could cost a total of $600 million. or $127 million for
LADWP.

The mvestments described above are just a few examples of ongoing capital
investments in non-deemed compliant facilities that California POUs have made after the
implementation of SB 1368 and the CEC’s EPS regulations. New ownership investments
are expressly prohibited by the CEC’s regulations. but there is little if any information
available to review these procurements. As POUs continue to face significant capital
investments at coal-fired generation units due to the aging of the coal fleet as well as new
and upcoming regulations, a lack of CEC oversight and enforcement could result in
multiple violations of the EPS.

" SCPPA San Juan Unit 3 Status Report, December 2008 {Attachment 5),

" SCPPA, “Independent Auditor’s Report and Combined Financial Statements,” 2009, at p.4 available at:
hp e 2008 FINAL_ESpdf.
" LADWP, »2010 Power Integrated Resource Plan: Final,” p.F-$ (Dec. 15 2010) available at:

Dt www dadw ooy lndwprams badwpB 14239 pdy

“1d. at p. F-3-6.
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B. Planned Investments at Existing Coal Plants Constitute “New Ownership
Investments”

The CEC must act quickly to provide guidance to POUSs and prevent further
investments in coal-fired generating units that may violate California law. POUs face
substantial capital investment decisions in the very near term. Based on limited publicly
available information, the non-EPS compliant plants have already undergone or are
considering significant alterations. expansions and investments involving potential long-
term investments from California POUs,

For example, proposed regulations may change the way coal combustion residues
are handled and stored at IPP and Navajo generating station.”" If implemented, the rules
would require the phase-out of wet handling systems and surface impoundments of
bottom ash and the subsequent permitting and installation of lining under fly ash landfills.
The facitities would have to conduct additional groundwater monitoring, and provide
closure and post-closure care of the surface impoundments and landfills. California POUs
account for 75% of the purchased generation of the Intermountain Power Project in Utah,
and LADWP has a contract to receive 21.2% of the Navajo Generating Station output
through 2019.* These coal plants have faced and will continue to face ongoing capital
investment requirements for envirommental compliance measures that go far beyond
routine maintenance expenditures. Continuing to invest in these plants exposes California
consumers to financial risks associated with future compliance costs as well as future
reliability risks in electricity supplies. SB 1368 expressly identified the reduction of these
risks as a goal of the greenhouse gas EPS.™

The San Juan Generating Station provides perhaps the most substantial example
of major capital investments that will be required in the near term. On August 5, 2011,
EPA announced its final decision to require the installation of Best Available Retrofit
Technology {BART) pollution controls on the San Juan Generating Station coal-fired
powerplant near Farmington, New Mexico that would include installation of selective
catalytic reduction (SCR) technology.” EPA estimated that the cost of compliance could
reach $345 million,” and Public Service Company of New Mexico (PNM), which owns
approximately half the plant, estimated the cost of compliance at over $750 miltion.™® In
either case, the retrofit costs to continue to operate the San Juan Generating Station
would be substantial.

T d atp.C-23.

22 . . ST .
““ POU contract/ownership status from California Energy Commission, “An Assessment of Resources
Adequacy and Resource Plans of Publicly Owned Utilities in California,” staff report (Nov. 2009),

available at: hrrp, waww engrey coigoy, 2009put fans U100 0G0 T OO0 2009019 113

“ SB 1368 (2006), Sections H{i)-(j).
*EPA Final BART Rule, 40 CFR Part 52, EPA-R06-OAR-2010-0846.
“1d.

 PNM Press Release, August 5, 2011, available at
wwiy.pnm.com/news/2011/0805_epa_decision_bart.htnt.

NRDC and Sierra Club Joint Petition
November 14, 2011



139

Several California POUs have ownership stakes in the San Juan Generating
Station, SCPPA holds a 41.8% ownership interest in Unit 3 on behalf of five of its
members: the City of Azusa; the City of Banmn&, the City of Colton; the City ot
Glendale; and the Imperial Irrigation District. ¥ The MSR joint powers avcncy  owns a
28.7% interest in Unit 4, and lhc City of Anaheim has a separate 10% ownership interest
in Unit 4. Together. these California public entities represent 24.51% of the common
ownership interest in the San Juan Generating Station. * By contract, capital
improvements at the San Juan (;cnuatmé Station that exceed $5 million require an 82%
majority vote of the co-owners.™ Large capital investments such as the SCR controls
therefore require at least one California owner to approve the expenditure. 1f the
California owners do not vote to approve the capital investments in SCR, which is
prohibited under California law, then the improvements should not go fom ard and
California owners should not have to pay the costs of those improvements.”

Given the ownership structure of the San Juan Generating Station, it is within the
discretion of the California owners to decide whether to invest hundreds of millions of
dollars in the SCR controls required by EPA’s BART determination, or whether to refrain
from making new capital investments in the plant. The BART compliance costs are not
routine maintenance expenses: the SCR controls are substantial investments designed to
extend the legal and functional life of the San Juan Generating Station by bringing its old
and dirty coal units into environmental compliance under current law. In accordance with
SB 1368, the CEC’s greenhouse gas EPS expressly prohibits this type of new ownership
investment.?

The SCR costs described above are not the extent of future capital investments at
San Juan. Other costs include controls to contain coal ash and scrubber waste,
compliance with upcoming greenhouse gas cap-and-trade regulations, and potential
remediation liability for groundwater contamination. These mounting environmental
compliance costs will continue to accrue if California’s POUs do not abide by the EPS
and cease new ownership investments in these plants.

27 POU conuractiow nership status from California Energy Commission. “An Assessment of Resources
Adequacy and Resource Plans ofPubhcly Owned Utilities in California,” staff report (Nov. 2009),
avm!able ats BLpD Wy .enerey .o 2609 pubiicion  CRC-200- 2009019 CRC-200-2009-010 PR
¥ MSR is a joint powers agency consisting of the City of Santa Clara, the City of Rcdding, and the
Modesto Trrigation District.

* Amended and Restated San Juan Project Participation Agreement, § 6.2.6, March 23, 2006 ( Attachment
6)‘

* Amended and Restated San Juan Project Participation Agreement, § 18.4.2, March 23, 2006
(Attachment 6).
*' To the extent that California POUs believe they would be forced by contract obligations to participate in
SCR or other major investments even after voting against such investments, § 20 CCR 1 2913 requires
those POUs to file a petition with the CEC requesting an exemption.

" Title 20, Cal, Code of Regs. §§ 2901(j) and 2902(b).
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VII.  Basis oF CEC AUTHORITY (§ 1221(A)(4))

Public Utilities Code section 8341(¢) requires the CEC to adopt regulations for
the enforcement of SB 1368 with respect to a POU to establish a greenhouse gas
emissions performance standard and to implement regulations for all long-term financial
commitments in baseload generation made by POUs. The CEC adopted EPS regulations
for POUs in October 2007.** Public Resources Code section 25213 provides that the
CEC shall adopt rules and regulations as necessary. The CEC has the authority to initiate
a rulemaking to amend its current regulations as requested by this petition because such
amendment is necessary to clarify that existing law prohibits POUs from making capital
investments in existing coal plants.

VI, PeTiTioN REQUEST 1: THE CEC SHOULD DEVELOP CRITERIA TO DETERMINE
WHETHER A PARTICULAR INVESTMENT IN AN EXISTING COAL PLANT CONSTITUTES A
COVERED PROCUREMENT

CEC action is necessary to provide guidance to the California POUs that retain an
interest in coal plants to ensure their investment decisions comply with California law.
The POUs have interpreted current regulations in a manner that allows them to
effectively “self-regulate™ by making unilateral determinations on the applicability of the
EPS to any given investment. In order to ensure a more consistent and transparent
process for evaluating potential investments at POU-owned coal plants. the CEC must
develop clear criteria to evaluate whether an investment constitutes a covered
procurement under the EPS. These criteria should be added to the existing
implementation regulations and should supersede the existing structure for determining
“covered procurements.” It is incumbent upon the CEC to monitor and enforce
compliance with the EPS it any POU makes unlawful capital investments in non-deemed
compliant facilities.

IX. PETITION REQUEST 2: THE CEC SHOULD AMEND THE EPS REGULATION TO
REQUIRE MONITORING AND APPROVAL OF ALL PAST AND PROPOSED INVESTMENTS

The various investments that some POUs have made in coal plants since passage
of the EPS, as well as the various investments being considered in light of EPA’s pending
regulations, lead us to conclude that the goal of SB 1368 -to phase out California
investments in coal- will be undermined unless there is a more clear and transparent
process to evaluate proposed investments. The CEC should amend its rule to require
POUs to disclose and file information on any proposed investment in a non-EPS
compliant facility. We have provided recommended language for such a reporting
requirement in Attachment 1.

T20 CCR 11§ 2900 ef seq.

NRDC and Sierra Club Joint Petition
November 14, 2011
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X. CONCLUSION

For the forgoing reasons, we request the CEC:

1y Amend 20 CCR 11 §2907 as recommended in Appendix 1. below.

2) Develop clear criteria for the evaluation of investments at existing coal plants
for compliance with the EPS.

NRDC and Sierra Club Joint Petition
November 14, 2011
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Attachment 1

NRDC and Sierra Club Joint Petition
November 14, 2011
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Reporting requirement recommended language:

(Criteria for evaluation of covered procurements should be added as a new section
and is not included here.)

§2907 Request-for Commission Evaluation of a Prespeetive Procurement and

Investments

(a) A local publicly owned electric utility may-must. at least 90 days prior to any
planned investment or procurement, or by January I, 2012 for past investments, provide
complete documentation for that the Commission to evaluate a-prespeetive procurements
or investment at any facility emitting more than 1100 1bs/MWhr fer-any-efthefoleowing:

(b) A-request-for-e-Evaluation of proposed and past investments under this section

shall be treated by the Commission as a request for investigation under Chapter 2, Article
4 of the Commission’s regulations.

NRDC and Sierra Club Joint Petition
November 14, 201
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Attachment 2

NRDC and Sierra Club Joint Petition
November 14, 2011
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Table: Out-of-State Coal Plants Owned by California POUs

CA )
Generating . Namep!atc Unit CA Owner’s Dependa.zb,le Expecte.d
Station Location | Capacity # Owner Share Capacity End of
(MW)' () (MW) Ownership
Boardman Boardman, 501 | SDG&E 15.0% 89 12/31/2013"
) OR Turlock 8.5% 36 12/31/2018
LADWP | 48.6%" 875 6/15/2027"
Glendale 1.7%" 38 6/15/2027
Pasadena | 4.4%"" 108 6/15/2027°"
Inter ai Delta, UT 1640 1.2
ptermountain | Delta. UT 6 " | Burbank | 34%" 60 61152027
Riverside 7.6% 37 6/15/2027
Anaheim 13.2% 236 6/15/2027
Navajo Page, AZ 2406 1231 LADWP | 21.2%" 477 12/31/2019
Reid Gardner | Moapa, NV 295 4 CADWR | 67.8%" 200 2013
555 3 SCCPA™ 41.8% 232 10/31/2030
San fuan San Juan, MSR™ 28.7% 160 10/31/2030
o NM 555 4 | Ciyof N . o
Ana-heim 10.0% 50 10/31/2030

All capacity data trom EIA’s - ing Electrical Generating Units by Energy Source, 20087 (preliminary
data); available at: iy wy TeuIn i, pus oy nitshs Mg Ns.
“ POU contract/ownership status from California Energy Commission, “An Assessment of Resources
Adequacy and Resource Plans of Publicly Owned Utilities in California,” staft report (Nov. 2009),
avaitable at: hip wawwg 29pub U 00- 2009010 PR
" Contract term from SDG& C 10k filing for FY09
Y LADWP is entitled to receive 44.617% of the plant’s capacity rating. LADWP has also purchased 2 4%
entitfement of the plant from Utah Power and Light. Both of these entitlements are valid until the 2027
contract termination date. [n addition, LADWP can receive up to an additional 18.168% entitlement under
the Excess Power Sales Agreement. however this percentage, or portions of this petcentage, can be recalled
from LADWP by other IPP participants. given certain defined advanced notices. The Intermountain Power
Agency, which operates the plant, budgeted that LADWP would use 8.8% of this entitlement in 2009 fora
total share of 53.5%. Over the last several years, some of the Utah municipal participants of the IPP have
exercised their t rights for IPP power. LADWP has been receiving approximately 300 MW from the
Utah municipalities under an Excess Power Sales Contract since the start up of the project. In addition, the
Utah municipalities have indicated an interest to construct a third 1PP unit. LADWP has stated that it will
not participate in the ownership of a new 1PP unit 3.

e b lurospecial JOI0 Hidhy SN
P LADWP's agreement began on February 1, 1983 and ends on June 15, 2027, There is an extension clause
providing for continuation of entitiement shares of project output. The CEC reports the contract will expire
carlier {12/31/2024), but all other sources ~ IPA reports; LADWP IRPs - note that all Intermountain
contracts with CA POUs expire June 15, 2027, See. e.g, IPA 2009 annual report, available at:

it ond

satiens LR 200-2009-

FTIRTYCITNN

15
NRDC and Sierra Club Joint Petition
November 14, 2011
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‘\h!“ ARSI
LADWP 2007 IRP, available at: hup v dadwpeon udwpromsladwpi 19 f
" Glendale may obtain additional capacity under an Excess Power Sales Aarecment and is estimated to
have used an additional 0.2% in 2009, for a total share of 1.9%. See note 13, supra.

" Pasadena may obtain additional capacity under an Excess Power Sales Agreement and is estimated to
have used an additional 0.8% in 2009. for a total share of 3.2%. See note 3. supra.

"Pasadena Water & Power (PWP) committed to rcducmé its puxdmscs from [ntermountain 35MW by

2010 in its 2009 IRP. available at: Lup w2 cilvolpasade grandpower IR Preahibin Land 2. pdl
PWP claims this reflects the amount of Intermountain Ldp'lutv that may be feasible to sell under the
existing contract arrangements.

saitah.cemsdatgupiilos pd s 200820090 Do A nnuala 20 Repen™ "U faalte2th ersion_Epds

™ Burbank may obtain an additional 0.8% under an Excess Power Sales Agreement and is estimated to have

used an additional 0.4% in 2009, for a total share of 3.8%. See note 13, supra.

¥ On March 23, 1976, LADWP. Arizona Public Service Company (APS), Nevada Power Company (NPC),
SRP, Tucson Electric Power Company (TEP) and U.S. Department of Interior executed the Navajo Project

Co-Tenancy Agreement effecting the participation as co-owners. operation and maintenance of the Navaj
Project until December 31, 2019. LADWP’s entitlement of the Navajo Generating Station capability is
21.29%. The Navajo Operating Agent is SRP

“ Ownership data hom “Management of the California State Water Pro;x.ct Bulictm 127 05, Chapiu i,
page 8. available at: hup. wwiwswpiosateren goy pubilivations byll it 324
Y SCPPA utifities \wh ownership interests: Azusa(H 7%, Banning (9. 8/0) (olton( } (chnda}e
{9.8%), and Imperial Irrigation District (51%

Contract term from SCPPA “Independent Z\uditor‘s Repon and Combined Financial Statements,” 2009,
available at: hitgn wwwseppiore Downloads: Annuad o 20Reportseppal gy FINAL FS pdll

M MSR is a joint powers agency consisting of the City of Santa Clara, the City of Redding, and the
Modesto Irrigation District.

NRDC and Sierra Club Joint Petition
November 14, 2011
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WEST
ASSOCIATES

e

April 24, 2012

The Honorable Gina McCarthy

Assistant Administrator for Air and Radiation
(.5, Environmental Protection Agency

Ariel Rios Building

1200 Pennsylvania Avenue, NW.
Washington, DC 20460

Dear Assistant Administrator McCarthy:

Thank you for meeting with me and representatives of the Western Energy Supply and
Transmission (WEST) Associates on Thursday, April 12, 2012, WEST Associates is a coalition of
cooperative, public- and investor-owned electric utilities! generating electric energy in eleven
western states,

EPA’s implementation of the Clean Air Act's Regional Haze program directly affects our Best
Available Retrofit Technology {BART) - eligible plants, many of which are jointly owned by
WEST Associates members. The Regional Haze program and the increased cost of electricity
resulting from its implementation affect not only the states in which our plants are located, but
also the states into which our electricity is sold.

EPA’s proposed actions implementing the Regional Haze program raise a number of serious
concerns. We discussed with you EPA’s unrealistically low cost estimates for retrofit
technology options, a more appropriate pace of achieving reasonable progress toward
reductions in manmade visibility impairment, and the need for EPA to be more nimble in
updating its models, particularly CALPUFF:

* Inour discussion on costs, we noted our concern that EPA’s Control Cost Manual is out-
of-date. The data in this handbook, which was developed in 2002 to estimate the costs
of installing controls, is now a decade old and no longer reflects current market costs of
designing, engineering, and installing controls. We also asked you to correct the cost
baseline used in EPA’s cost estimates in the Manual. EPA should be using emissions
from the plant as it exists today as the baseline when calculating the cost of any new,
prospective emissions controls, excluding the emissions benefits from control
technology already installed (such as Low NOx Burners} on a coal unit.

»  Qurdiscussion on modeling raised similar issues. While EPA has adopted the CALPUFF
model as the preferred visibility modeling tool, it was developed by a group of
professional scientists and engineers. These professionals continue to update and
improve CALPUFF. EPA adopted and uses a version of CALPUFF that was introduced in
2007. The developers have since updated parts of CALPUFF in 2008, 2010, and 2011,

P WEST Associates Members inciude Arizona Electric Cooperative, Basin Electric Cooperative, NV
Energy, PacifiCorp, Public Service of New Mexico, Salt River Project, Tri-State Generation and
Transmission Association, inc., Tucson Electric Power Ca., and Colorado Springs Utilities.



148

but EPA has chosen not to use the most recent version of the model. We urge you to
take steps to update the CALPUFF mode! and ensure that it is used in the agency's BART
determinations.

e Wealso discussed how the Regional Haze program does not require that emission
reductions occur on a date certain; rather, it is a long-term program designed to
improve visibility in Class | areas with the national geal of achieving natural visibility
conditions by 2064. The timing of emissions control projects is important; for example,
they are often synched with opportunities for customer cost savings, such as scheduling
projects to coincide with planned coal unit maintenance outages. Also, planning
emission reductions over a longer period of time allows states and regulated entities to
rely on coal unit retirements as part of a comprehensive emissions reduction strategy. If
emissions reductions are front loaded (pre-2018), the remaining operating life of older
coal units could be extended a decade or two in order to recoup the costs of expensive
new controls required by a federal plan.

During our recent discussion, we particularly appreciated your interest in assuring that the
regions administer the Regional Haze program consistently. We also appreciated your
openness to looking into some of the problems we face, including the institutional issues of
getting more accurate, realistic cost data; thinking about the cost baselines differently;
and addressing the air quality modeling issues.

We committed to providing you with “real world” cost data as bid information is made available
to WEST companies as they act on Regional Haze Implementation Plans. We will follow up with
you on this information as soon as practicable.

In conclusion, | want to restate our appreciation for the time you spent with us and your
openness to continuing to work with us on implementation of the Regional Haze program. If
you have any questions or need additional information, please do not hesitate to contact me at
ebakken@tep.com or by telephone at (520) 918-8351. Thank you for your consideration.

Sincerely,

Erik Bakken, President of the Board
WEST Assoctiates
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Mr. WHITFIELD. Well, thank you, and thank all of you for your
testimony. I really wish we had maybe a full day for this hearing
because there are so many issues here, and one thing that all of
us recognize, that when you deal with EPA regulations and en-
forcement actions, it is very complex and it is not easy to discuss
in a readily comprehensible way.

Now, of the people on this first panel, how many of you have
worked, as a part of the responsibility of the job you have, have
worked closely with Region 6 on issues affecting you in one way or
another? Would you raise your hand if you have worked quite fre-
quently with Region 6? OK. Everyone raised their hand except Dr.
Mintz.

Now, when I go to Kentucky and I talk to farmers and I talk to
coal miners and I talk to natural gas producers, they tell me that
they genuinely believe that there is a bias against fossil fuel at
EPA. So for those of you who have worked with them on a regular
basis, would you tell me your personal belief? Do you believe hon-
estly that there is a bias against fossil fuel within the Region 6
EPA? Mr. Smitherman?

Mr. SMITHERMAN. Mr. Chairman, I do believe there is a bias. 1
think it is reflected in the onslaught of regulations we have seen
coming out of this administration first directed at coal. Effectively,
now, you cannot build a new coal plant in America. And now more
increasingly directed against oil and natural gas.

Mr. WHITFIELD. OK. Mr. Shaw?

Mr. SHAW. Yes, Mr. Chairman, thank you. I do believe there is
a bias. It is demonstrated not only in the enforcement action we
have talked about today but many of the regulatory actions that
have been coming forth, which EPA seems to go to great lengths
to attempt to justify outside of the normal process without fol-
lowing their own rules and regulations. And quite frankly, it fol-
lows the examples we talked about with Dr. Armendariz’ comments
and others on EPA’s philosophy.

Mr. WHITFIELD. Mr. Sullivan?

Mr. SULLIVAN. Yes, Mr. Chairman, I do think there is a bias, and
I think it comes from the top. Whenever you have a President once
a week out there hammering against fossil fuels, it is natural for
those in the various agencies to be very aggressive in promulgating
that, and I definitely see a bias in their actions and in their words.

Mr. WHITFIELD. Mr. Etsitty?

Mr. ETsiTTY. Thank you for the question, Mr. Chairman. I be-
lieve there is a difference, and I wouldn’t characterize it as a bias,
and I would compare our work with EPA under other offices other
than the Office of Air and Radiation, especially when we talk about
our consultation processes. We have had successful consultation
and worked on many issues with EPA, Region 6 and Region 9, but
under the Clean Air Act issues, it has been very difficult.

Mr. WHITFIELD. So it has been different under the Clean Air Act?

Mr. ETSITTY. Yes.

Mr. WHITFIELD. And I think you made the statement that they
were not following their consultation obligations under the Clean
Air Act?

Mr. ETsiTTY. That is correct.

Mr. WHITFIELD. Mr. Short?
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Mr. SHORT. Thank you, Mr. Chairman, and I would say that
there certainly is a preference towards natural gas versus coal in
dealing with EPA Region 6, but let me just say from that perspec-
tive, you know, you guys have great jobs in producing legislation
and EPA regulates, and my job is to comply as best I can with the
best technology and at the most cost-effective and reasonable ap-
proach. So even though there may be a preference towards natural
gas, I still need to deal in the world that is given to me today,
which is, I have got to comply.

Mr. WHITFIELD. And you import electricity from New Mexico, the
Four Corners Generating Station and San Juan station? Do you
import electricity from those areas?

Mr. SHORT. That is correct. We bring electricity in from the Four
Corners as does SCPPA. It comes in through lines that we own
with our friends and our partners and then it comes all the way
up to Central Valley into Modesto and then over to Santa Clara
and up to Redding.

Mr. WHITFIELD. And there is no question in your mind that EPA
and environmental groups are trying to require that you not buy
electricity produced from coal in New Mexico. Is that correct?

Mr. SHORT. Yes, there is a law in California. It is called 1368
which really prohibits the investment in new coal-fired facilities
and also prohibits the investment in upgrading existing coal-fired
facilities to extend the life of those facilities. So there is a move to
eliminate coal in California.

Mr. WHITFIELD. And you said that all of this really comes from
the effort to reduce regional haze in that area. Is that correct?

Mr. SHORT. Well, California has a different set of rules. They es-
tablished that over the last couple years in preventing coal from
coming into California, or coal-fired electricity from coming into
California. The regional haze issue is another concern that we
have, which is layered on top of the California mandates.

Mr. WHITFIELD. And you know, every time—we have had lots of
hearings with EPA, and every time they come up here, on every
regulation, they talk about the necessity for these regulations be-
cause of health. Now, you said that in the regional haze issue that
health has nothing to do with that. Is that correct?

Mr. SHORT. It is a visibility issue, not a health issue.

Mr. WHITFIELD. My time is expired. Thank you very much.

At this time I would recognize the gentleman from Illinois, Mr.
Rush, for 5 minutes.

Mr. RusH. I want to thank you, Mr. Chairman.

Mr. Chairman, you asked a question of how many of the wit-
nesses have been involved personally with the EPA. I would like
to ask the witnesses, how many of the witnesses present at the wit-
ness table today were personally invited to testify at this hearing
by the chairman or the chairman’s staff? Please raise your hands.
How many were personally invited by the chairman or the chair-
man’s staff to testify at the hearing today? Let me ask it again.
How many of the witnesses were personally invited by the chair-
man, Mr. Whitfield, or the chairman’s staff? My point is that five
of the six witnesses were invited, but the fact that five of them are
representing industry, that is the point that I am trying to make
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and that they were invited. Only one witness is a Democratic wit-
ness. We would like to have had more, absolutely.

Now, I wanted to ask Dr. Mintz, the Associated Press examined
10 years of data on the EPA’s enforcement of noncompliance by oil
and gas producers, and according to their independent analysis, the
number of enforcement cases against oil and gas companies in Re-
gion 5 and also across the Nation has been lower every year under
the Obama administration than any year under the Bush adminis-
tration. In fact, the EPA reported that nationally, the number of
enforcement actions against oil and gas producers dropped by 61
percent over the last decade from 224 in 2002 to 87 in the year
2011. And the AP notes that this decline has occurred even though
the number of wells has increased, and EPA has listed energy ex-
traction as a priority enforcement area.

Dr. Mintz, are you familiar with this AP analysis? And if so,
would you concur with the findings of this independent and unaf-
filiated analysis?

Mr. MINTZ. Yes, sir, I am familiar with it, and to my knowledge,
it is correct. From what I understand, EPA’s statistics actually
cover a somewhat broader range than just the oil and gas industry,
I have been informed, but nonetheless, it is, I think, substantially
correct and I have no reason to doubt their figures.

Mr. RUSH. As you can see, Dr. Mintz, and as I tried to point out,
there are no witnesses today from the public health sector. All in-
dustry witnesses today, or five of the six are industry witnesses
today. They are from industry, none from the public health sector.
They are all from industry. As a former chief attorney with the
U.S. Environmental Protection Agency in Chicago and here in
Washington, I wonder if you might briefly speak about some of the
health impacts associated with air and water pollution that EPA
and the Clean Air Act were initially designed to address.

Mr. MinTZ. Certainly, sir. I don’t pretend to be an expert on pub-
lic health issues or epidemiology but just as a matter of general
knowledge from my work at EPA, I know that the Clean Air Act
was aimed at preventing or lowering the incidence of lung diseases.
They are related to a number of times of emissions of pollutants,
for example, sulfur dioxide, small particulate matter and other
kinds of emissions that have an unhealthy impact.

Mr. RusH. I want to thank you.

And Mr. Chairman, I do have an open letter from 350 health pro-
fessionals to policymakers in support of the Clean Air Act and the
EPA that was submitted to my office, and I would like to submit
both the AP report and also the open letter to policymakers. I
would like to submit that for the record.

Mr. WHITFIELD. Without objection.

[The information follows:]
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Health Professionals’ Open Letter to Policy Makers

in Support of the Clean Air Act
1e Environmental Protection Agency

As physicians, nurses, and public health experts, we urge our policy
makers to support the Environmental Protection Agency's (EPA’s)
ability under the Clean Air Act to take action that will protect public
health and address climate change.

Climate change poses significant threats to the health and well-being of all Ameri-
cans, with disproportionate impacts on children, the elderly, and the poor. Our own
medical journals>¥*S and professional organizations (such as the American Medical
Association,® American Academy of Pediatrics,” American Public Health Association,®
and American Nursing Association®) have sounded the alarm. Health effects will in-
clude heat-related ilinesses, exacerbated cardiovascular and respiratory diseases,
more frequent outbreaks of water-borne diseases (such as Cryptosporidium) and
vector-borne diseases (such as West Nile virus), and mental health impacts result-
ing fron(;\ the stress of coping with extreme weather including flooding and hurri-
canes.™

The human and economic costs of these impacts are grave. For instance, a recent
report from the Union of Concerned Scientists estimates that in 2020, the continen-
tal United States could pay an average of $5.4 billion (in 2008 dollars) in health-
related costs due to the increase in surface-level ozone associated with rising tem-
peratures.?

On April 2, 2007, the Supreme Court ruled that global warming emissions are air
poliutants covered by the Clean Air Act (CAA).*? Subsequently, the EPA performed
an exhaustive review of the relevant scientific research and determined that global
warming emissions endanger public health and welfare and therefore must be regu-
lated under the CAA.** Because the EPA’s finding is based on well-established sci-
ence, any effort to prevent or delay the agency from taking action to reduce global
warming emissions is a rejection of that science.

The EPA is charged with protecting our public health and our environment, and the
Clean Air Act is an extraordinarily successful and cost-effective way of doing so. In
2010 alone, this science-based law prevented an estimated 160,000 premature
deaths and millions of cases of respiratory and cardiovascular disease—annual ben-
efits that are projected to grow during the next decade. The Clean Air Act is also
good for the economy, with its benefits exceeding its costs by 26 to 1. Now the
EPA must be allowed to act on its authority under the law and begin regulating
global warming emissions.

Keeping in mind the urgency of America’s climate and energy challenges, the pro-
hibitive cost of inaction, and the many benefits of acting today, we urge you to op-
pose all attacks on the Clean Air Act. Please respect the scientific integrity of the
EPA’s endangerment finding and the agency’s ability to act based on this finding,
and stand up for the public health and economic good of our nation.
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' Health Professionals’ Open Letter to Policy Makers
' . /inSupport ofthe Clean Air Act.

_ and the Environmental Protection Agency
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Health Professionals’ Open Letter to Pollcy Makers
: in Support of the Clean Air Act

and the Envir nmental Protectmn Agency
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